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IN THE UNITED STATES DISTRICT COURT
FOR TIE DISTRICT OF MONTANA

Jerry O'Neil, Eugene Kirschbaum,
Russell Sias, (Assembled Voter),
Barbara Levitt (Assembled Voter),
Darell Levit (Assembled Voter), and other
Assembled Voters,

Plaintiffs'

VS.

The Montana Supreme Court,
The State Bar of Montana, and,
The Montana Supreme Court and the
State Bar of of Montana, joined together
as the Integrated Bar of Montana,  and
Montana Secretary of State Christi Jacobsen.

Defendants.

Cause No. CV 23-161 -M-DLC-KLD

AMENDED COMPLAINT
FOR DECLARATORY

AND INJUNCTIVE RELIEF

BACKGROUND and PURPOSE_

Plaintiffs challenge, and seek to abolish two requirements which are presently
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imposed before one may run for the office of District Court Judge or Justice of the

Montana Supreme Court in the state of Montana.  These requirements are imposed by

Defendants Montana Supreme Court, State Bar of Montana, and the Montana Supreme

Court and the State Bar of Montana, joined together as the Integrated Bar of Montana.

These unconstitutional requirements are:

1.         Having to be admitted to the practice of law in Montana for at least five

years, as required by the Montana Constitution, Article VII, Section 9; and

2.         Having to be a member of the Integrated Bar of Montana as required by

Montana Supreme Court rules.

The Coot should declare these requirements unconstitutioonal/unenforceable for

the following reasons:

1.         Requiring attorneys to belong to and pay dues to the Integrated Bar of

Montana creates a prohibited public sector monopoly and amounts to the prohibited

requirement to join a union and pay union dues.   [See Ja#us v. Sfcz/e,  CowHty, and

A4lz";.oczpa/ E"p/a)Jees,  585 U.S. _,  138].

2.         Being forced tojoin Defendant Integrated Bar of Montana is classed based

due to the educational requirements for membership.  As such, it amounts to a title of

nobility which is prohibited under Article I, Section 9, Clause 8, and Section 10, Clause 1

of the United States Constitution.

3.          Which is atitle of nobility as is prohibited underArticle I, Section 9, Clause

8, and Section  10, Clause 1.

4.         These arbitrary and capricious requirements establish and maintain a system
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which blocks at least 99.7% of otherwise eligible citizens of Montana from running for

and, if elected, being a justice on the Montana Supreme Court or a District Court Judge.

5.         The members of the Integrated Bar of Montana are active market

participants in the occupation they regulate and they are not subject to active supervision

by the State of Montana.

Plaintiffs seek a declaratory judgment or judgments that classifications based on

educational or employment history, and/or membership in any professional organization,

are unconstitutional denials of equal protection of the law, and that the State of Montana,

and the Supreme Cout of Montana, and the Attorney General of Montana, must be

specifically enjoined from enforcing all laws applying, construing, interpreting, or

implementing such laws to limit eligibility to election to the Third and "Final Recourse"

Branch of Government to members of favored classes with certain `inoble" educational or

pro fessional membership.

Plaintiffs also seek a declaration that Plaintiff Jeny O'Neil' s admission to practice

law in the Blackfeet Tribal Court on the Blackfeet Indian Reservation meets the

"admitted to practice of law in Montana" requirement of Montana Constitution, Article

VII, Section 9( I ), and he is consequently eligible to the office of Supreme Court Justice

of District Court Judge.

JURISDICTION AND VENUE
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This cout has Federal Question Jurisdiction under 28 U.S.C. § 1331.  But in addition. this

Corn has constitutional Article in jurisdiction over all cases arising under the constitution of the

United States of America.   Specifically, this Cout has jurisdiction over civil rights actions for

prospectivedeclaratoryandinjunctivereliefagainstjudgesandotherjudicialofficerspursuantto

42 U.S.C. Chapter 21, §§1981,1983, &  1988(a).  Declaratoryjudgment under 28 U.S.C. Chapter

28, §§2201, 2202 does not provide any separate grounds for Federal Jurisdiction but 28 U.S.C.

§1343grantsFederalCoutsplenaryjurisdictionoverallcasesinvolvingcivilrights.

Furthermore, Plaintiffs sue to clarify the application of the Parker Andtrust Doctrine to

"U.S.A. v. Carolene Products, Footnote 4" enumerated rights such as freedom of speech,

freedomofthepress,andfreedomofassociation,whichcoveralltheactivitiesconstituting,in

any sense, the practice of law.

This coot has jurisdiction by virtue of 42 U.S.C. Chapter 21, §§ 1981,1983, &  1988(a),

as well as by 28 U.S.C. Chapter 28, §§2201, 2202; & Chapter 85, §§  1331,1337(a) & 1343(ar,

15 U.S.C. Chapter 1, §§ 4,15 & 26; the Montana Unfur Trade Practices and Consumer

Protection Act MCA § 30-14-101 et seq., and Article Ill of the United States Constitution.

Insofar as this action asserts certain state-law claims that are inextricably related to the federal

Constitutional claims under Article Ill of the United States Constitution, this Court has

supplemental jurisdiction over any such state-law claims pursuant to 28 U.S.C. §  1367(a).

PARTIES

1.         Plaintiffs are residents and citizens of the state of Montana;

2.         PlaintiffJerry o'Neil is well versed in the legal system, having eamedthe

equivalent of a JD degree from the "School of Hard Knocks."  [See attached j4#davz./ o/
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Jerry O 'Neil|.

3.         PlaintiffEugene Kirschbaum practiced law in the united states Air Foree

and then in private practice in Wisconsin before he retired and moved to Montana

approximately five years ago.  He practiced in Federal and State Courts, litigating or

offering advice on a multitude of legal matters including:  Contracts, Environmental,

Landlord/Tenant, Real Estate, Aviation, Medical Malpractice, Divorce, Custody,

Guardianship, Estates, Torts, Law of War, Geneva Conventions, and the defense and

prosecution of criminal matters.  Although he is well versed in the practice of law, he has

never been licensed to practice by the Integrated Bar of Montana.

4.         Therefore, Plaintiffs are filing this action for Declaratory and Injunctive

Relief to have this Court declare that Plaintiffs do not have to be members of the

Integrated Bar of Montana in order to run for the office of Justice, or Chief Justice, of the

Montana Supreme Court before they pay their filing fees and run for said offices.

5.         The Montana voters whom arejoining in this petition desire to vote for

Plaintiffs O'Neil and Kirschbaum so they will get elected to, and serve in, the offices of

Justice, and Chief Justice, of the Montana Supreme Court.  Unless this Court directs the

Defendants to allow Plaintiffs to run for judicial office in the State of Montana these

voters will not be allowed to vote for either O'Neil nor Kirschbaum, and against the anti-

competitive monopolistic practices that presently control their Judicial Branch of

Goverment.

6.         The state Bar of Montana was integrated by order of the Montana supreme

Cout on January 23,  1975. [/# rc ffee U#j7}ed Bar a/Mo#fcI#a, 530 P.2d 765 (Mont

Jerry O'Neil, et al., v. The Integrated Bar or Montam
AMENDHD COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF Page 5



1975)].

7.         Due solely to the Integrated Bar ofMontana's monopolistic practices, it

appears that both a retired JAG officer's right to practice law in Montanao and a long time

licensed practitioner of a Montana located tribal court, Plaintiffs O'Neil and Kirschbaum,

are presently being denied their right to run for the office of Justice and/or Chief Justice

of the Montana Supreme Court.  But this shouldn't be the case.  As applied to O'Neil,

Article VII, Section 9, Qualifications, states:

(1)  A citizen of the United States who has resided in the state two years
immediately before taking office is eligible to the office of supreme court
justice or district court judge if admitted to the practice of law in Montana
for at least five years prior to the date of appointment or election.
Qualifications and methods of selection of judges of other courts shall be
provided by law.

O'Neil has resided in the state most of his life, has been admitted to the practice of

law in Montana @efore the Blackfeet Tribal Court) for at least five years (since  1984)

prior to the date of appointment or election.  It appears that in 1972, when the delegates

composed the new constitution, they wanted to create the opportunity for tribal

representation on the Montana Supreme Court.

THE MONOPOLY

8.         Defendant The Integrated Bar, through their head, the Montana supreme

Court, in order to maintain their monopoly over helping the public with their legal affairs,

undf:I the: ir Rules f or Admission to the Bar Of Moritana -I. Application Process, part C.
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has made up the requirement than only graduates of ABA accredited law schools may be

members of the integrated bar, and that only members of the integrated bar are allowed to

beappointedorelectedtojointheirmembersasjudgesandjusticesofthecourtsof

Montana.  Their intent appears to be to prevent competition from "scoundrels" such as

O'Neil and Kirchsbaum.

9.         The Integrated Bar, the organization that has determined who can be

admitted to the practice of law before the courts in Montana, and by extension, who can

be on the ballot as Judge of a district court or Justice of the Montana Supreme Cout is

composedbyamajorityofthepractitionerswhoareprotectedbythemonopolythatthey

define and enforce.  They do not answer to the Montana Legislature, the Governor of

Montana, nor to the people of Montana.  [See: A4laffer a/Mccabc, 544 P. 2d 825 -Mont:

Supreme Cout 1975, and McZ,awgfe/I.# v. Mo#fa7!a Sfafe Leg;.s/afwre, 493 P. 3d 980 (Mont

2021).  They are also acting in violation of the federal anti monopoly laws and are nat

protected by the Parker doctrine.  [See Sfafe Bd. a/De#/a/ frqmj#ers v. F7C, 574 US 494

(2015)]-

10.       The Integrated Bar has used their powerto limit who can practice law

before the courts in Montana only to law school graduates, and then only to law schools

that are accredited by the American Bar Association.

ANTITRUST LAW

11.       Montana's Integrated Bar has limited who can run forjudicial positions as

district court and supreme cout judges and justices to their chosen few, ie: those who
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have graduated from ABA accredited law schools; have been certified by the Commission

on Character and Fitness; have submitted a qualifying MPRE score; have submitted a

qualifying Unified Bar Exam score; have attended the Montana Law Seminar; and have

paid their license tax and dues to the State Bar of Montana.

https://www.montanabar.org/Membership-Regulatory/Admissions/Admissions-Ho
me#Eligibility%20for%20Admission

12.       The united states Department of Justice, Antitrust Division states:

The Justice Department is concerned about efforts across the countl)r
to prevent non-lawyers from competing with lawyers through the adoption
of excessively broad unauthorized practice of law restrictions by state
courts and legislatures.  Some of these proposals appear to be little more
than overt attempts by lawyers to eliminate competition from alternative,
lower-cost non-lawyer service providers; others, while appearing to be good
faith efforts to protect consumers, have not been tailored narrowly enough
to avoid urmecessary harm to competition. . .   [See U.S. Depar/me#/ a/
Justice April 17 , 2009 letter to Montana Supreme Court a:ttaiched|

13.      The Integrated Bar of Montana, through its head, the Montana supr"

Cout --without supervision by the Legislative or Executive branches of the Montana

goverrment took it upon itself to limit admission to the practice of law in Montana to a

cartel of their choosing.

14.       In order to bolster the monopoly ofMontana's integrated bar, they will only

allow "out of state" attorneys such as Plaintiff Kirschbaum to help Montana litigants with

their legal problems if they have been admitted Pro JJac y!.ce, and have been engaged in

the active practice of law for five of the past seven years.

15.       The Integrated Bar excludes on-the-job experience such as o'Neil has
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through his practice before the Blackfeet Indian Tribal Court System since 1984, his

service on legislative judiciary coirmittees, his practice as an independent paralegal for at

least 40 years, and his successfully conducting jury trials.

+6.       Auccorth8to The Justice Gap In Montana: As vast as Big sky country`..

The Montana Access to Justice Commission learned that nearly half of all
low-income Montanans have at least one civil legal problem each year that
they do not address. . .

17.       Even if the monopoly can rule that Kirschbaum and o'Neil can not appear

before the Montana courts, that does not justify them forbidding O'Neil and Kirschbaum

from runing for the public office of Justice or Judge of the Montana Supreme Court.  It

is the voting public's prerogative to choose or reject them, not the Integrated Bar' s.

18.       The right to practice law is protected by the privileges and Iminunities

Clause, Article IV, Section 2 of the United States Constitution [Swpreme Cowrf o/JVIJ v.

Pzper, 470 US 274 -Supreme Court 1985].

19.        Defendants' concerted action to exclude plaintiffs' (and others with similar

credentials) from the market of the practice of law in Montana constitutes an

anticompetitiveandunfairmethodofcompetitionundertheFederalTradeCommission

Act.  The anticompetitive and unfair conduct of the Integrated Bar of Montana does not

receive the active supervision of the State, and thus is not cloaked with Porker immunity.

[See: S/are Bd. a/De7®/c!/ fram!.#ers v. Frc, 574 US 494 -Supreme Cout 2015].

20.       The Montana "Legislature cannot impose any additional conditions to those

I  https ://courts.mt.gov/portals/ 18 9/supremen)oards/a2j /docs/j usticegap-mt.pdf

Jerry O'Neil. et al., v. Tlie Integrated Bar of Montom
AMENDnD CoMPLAINT FOR DECLARATORy AND INTUNCTIVB RELIFF Page 9



enumerated in the Constitution."  Rez.cfeer/ v. Sfcr}e er re/. A4lccw//ocfr,  278 P.3d 455

(Mont. 2012) (internal brackets removed).

21.       It is a monopolistic violation to exclude o'Neil from running forjustice on

the Montana Supreme Court because his license to practice law comes from a tribal court

rather than from the Montana Integrated Bar, and his legal experience and training did not

include attending a law school that was accredited by the American Bar Association.

22.       It is a monopolistic violation to exclude Kirschbaum from running for

justice on the Montana Supreme Court because his license to practice law comes from the

Wisconsin cout system rather than from the Montana Integrated Bar and his legal

experience was largely through the United States Air Force' s Judge Advocate General's

Office.

23.       Except for the antitrust violations of the Integrated Bar of Montana, both

Kirschbaum and O'Neil would have been allowed to practice before the courts of

Montana for more than five years preceding the date of this action.

STATUTES AND CONSTITUTIONS

24.       With some exceptions, such as reasonable residency requirements, and age,

the act of running for offlce is protected by the United States Constitution, and by federal

law.

25.       The act of voting for your candidate of choice, are similarly protected by the

United States Constitution, and by federal law.

26.       The rightto help those in need before a court of law is protected by the
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Montana Constitution, Article 11, Section 25, and, for criminal charges, by the Sixth

Amendment of the United States Constitution.

27.       The right to appear before the courts of Montana and represent those

charged with violations of the criminal law should be afforded to anyone who has the

ability - as determined by the person being charged.

28.       It is the policy of the federal government to promote cooperation and

coordination among tribal justice systems and the Federal and State judiciary systems.

[25 USC 361 I(c)(4)]

29.       Defendants are in violation of42 USC §  1983 and our state and federal anti

competition statutes and laws.

_TITLEsoFNOBnlTy.sTRucTUBALANDFUNcrl0RAL

30.       Two clauses of Article I of the us constitution of 1787 prohibit "Titles of

Nobility" without defining what that phrase means.  Plaintiffs submit that the "Nobility"

includesaspecialclassofindividualswithspecialpowerwithinthegovemmenttoapply,

construe, or implement law, analogous to but not necessarily identical with either the

membership of the "House of Lords" of the United Kingdom or the First and Second

Estates of Estates General of the French "Ancien Regime" until July of 1789.  Neither in

England or France were all "Titles of Nobility" necessarily inherited, althouch parallels to

the Hindu Caste system are readily apparent.   [See Dec/clraf!.oH a/Opl.#!.o# &

gwa/z#cafz.our by Charles Edward Lincoln,Ill, attached hereto].

31.       The constitution's comprehensive, state and federal, prohibition on titles of
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nobility reflects both the American aversion to aristocracy and the republican character of

the government established by the Constitution. The Clause thus complements other

constitutional provisions-most notably the Thirteenth, Fourteenth, and Fifteenth

Amendments-that prohibit invidious governmental distinctions between classes of

American citizens.

32.       AS James Madison observed in the Federalist No. 44: The prohibition with

respect to titles of nobility is copied from the articles of confederation and needs no

comment. Alexander Hamilton, in the Federalist No. 84, was only slightly more

loquacious:

Nothing need be said to illustrate the importance of the prohibition of titles
of nobility. This may truly be denominated the comer-stone of republican
government; for so long as they are excluded, there can never be serious
danger that the government will be any other than that of the people.

33.       Very few courts have had occasion to interpret the meaning of the Title of

Nobility Clauses.  The Supreme Court has only discussed the Title of Nobility Clause in

passing, as when Justices cite the Clause to make a rhetorical point in a concurring or

dissenting opinion.

34.       Plaintiffs submit that requiring admission to the Bar as a prerequisite for

service as an Officer of one of the three elemental branches of government, the Judiciary,

constitutes an analogous title of nobility inconsistent with two clauses of Article I:

Section 9, Clause 8 (which forbids the United States from granting any title of nobility)

and Article I, Section 10, Clause 1.5 (which prohibits the states from doing so).

35.       Plaintiffs submit that the Third Branch of the Government, also known as
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"The Judicial Branch," resembles the British Monarch and Nobility much more than the

Revolutionary Era Founding Fathers could ever have dreamt possible in this country.

36.       For example, See zobe/v.  Wj.//i.cms, 457 U.S. 55, 70 n.3 (1982) (Brerman,

J., concurring) (noting that both the Title of Nobility Clause and the Fourteenth

inendment forbid degrees of citizenship); and Fullilove v. Klutznick, 448 U.S. 448,

533-55 ( 1980) (Stevens, J., dissenting) (discussing the Title of Nobility Clauses as one

aspectofourcommitmenttothepropositionthatthesovereignhasafundamemaldlrtyto

govern impartially) :

==±:::I:====E==::=S::::=:E£EEE£EE±£EE!EEESEES££±SERI

As Justice Brennan wrote in his concurrence in Zobel v. Williams:

But it is significant that the Citizenship Clause of the Fourteenth
inendment expressly equates citizenship only with simple residence.2
That Clause does not provide for, and does not allow for, degrees of
citizenship based on length of residence.3
And the Equal Protection Clause would not tolerate such distinctions.

37.       "[A] citizen of the united states can, of his own volition, become a citizen

of any State of the Union by a bona fide residence therein, with the sane rights as other

citizens of that State." Slaughter-House Cases,16 Wall. 36, 80 (1873).   See id., at

112-113 (Bradley, J., dissenting)

A citizen of the United States has a perfect constitutional right to go to and
reside in any State he chooses, and to claim citizenship therein, and an
equality of rights with every other citizen.
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38.       The American aversion to aristocracy developed long before

the Fourteenth Amendment and is, of course, reflected elsewhere in the

Constitution. See Art.I, § 9, cl. 8 ('No Title of Nobility shall be granted by

the United States"). See also Virginia Declaration of RIghts ( 1776), in R.

Fhiland, The Birth Of the Bill Of Rights, Aipp. AL (+955)..

---no man, or set of men, are entitled to exclusive or separate emoluments
or privileges from the comlnunity, but in consideration of publick services.
457 U.S. at 69.

39.       Plaintiffs submit that the reservation of the third branch of the government,

charged with "ultimate decision making" and "final sovereignty" over questions of the

validity of laws and the rights of all other people, to ONE class of professionals certified

by ONE state professional organization, and educated according to the standards and

accreditation of ONE private national association ofprofessionals, (a) creates an

invidious governmental distinction between classes of American citizens, in that it a)

creates degrees of citizenship and (c) denies even the possibility of impartial government.

ExperiencehastaughtthatstatebarandABAlawyersandjudgesinevitablyfavorthose

"of their own kind" of like "class" or "caste" and this is the inevitable experience of every

non-state bar attorney participant in the judicial process.  This violates Article 11, Section

4 of the Montana Constitution, which states:

INDIVIDUAL DIGNITY.  The dignity of the human being is inviolable.
No person shall be denied the equal protection of the laws.  Neither the state
nor any person, finn, corporation, or institution shall discriminate against
any pwerson in the exercise of his civil or political rights on account of
race, color, sex, culture, social origin or condition, or political or religious
ideas.
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The comparisons and parallels between caste and class and the provisions of Article

VII, Section 9 of the Constitution of the State of Montana manifest themselves

particularly in the career and history of plaintiff Jeny ONeil, who has served eight years

as a Senator in the State of Montana and 4 years in the Montana House of

Representatives.

40.       Legislators, by definition and etymology, MAKE THE LAW OF TEE

LAND.  How can it be anything other than a class or caste distinction that those who are

qualified to be elected to MAKE TEE LAW OF THE LAND cannot also pass ultimate

judgment on how law can or should be applied, construed, implemented and to interpret

the law, or what penalties should be imposed on those who violate the law?

41.       The Montana constitution, Article VII, Section 9, irrationally and

invidiously establishes that Legislators, who make our laws, are a LOWER CLASS,

require less education and qualification than those who apply, construe, implement and

interpret the law.  Do the members of the Integrated Bar, constitute a HIGIIER and

EXCLUSIVE class, superior to the voters (at the bottom), the legislators who make the

law, and the executives who enforce the law .--- for NOT ONE of these First or Second

Branch offices are there any qualifications other than age, citizenship, and residency.

There is no reason that the state bar licensed attorneys should be the only citizens eligible

for election to judicial office.

42.       Article VII, Section 9, creates invidious classes and hence DEGREES of

citizenship, placing the vast majority of the population at the merey of a tiny minority.
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Montana's Population in 2023 is said to be 1,139,5072.  That is while the number of

individuals qualified to run for judicial office is approximately 3,1833.  That equals to less

than 3/loth of 1% of the population are thus qualified to be members of the Noble class in

Montana.

43.       As the Ninth circuit held in l991, when one of us, ONeil, previously

challenged Article VII, Section 2, purely on equal protection grounds, without reference

to any of the issues we raise for the first time here:

The Supreme Cout has not recognized the right to run for elective office as
a fundamental right, and only applies heightened scrutiny if the restriction
involves classifications based on wealth or access to the ballot by new or
small political parties. C/cme#ts v. Fasfej.#g, 457 U.S. 957, 964 (1982).
O'JVcz./ v. Swpreme Cowrf a/Mo#fama, 935 F.2d 275 (Hug, Kozinski, and
Leavy, "per curiam" 9th Circuit, June 4,1991).

44.       But in fact, the requirements of the Montana state bar, to attend and

graduatefromanABAapprovedlawschool,isinfactaclassificationbasedonwearth.

On this ground, again, it is too clear and plain that both structurally and functiormlly, the

limitationofeligibilitytojudicialofficetothosewhograduatedfromABAlawschools,

constitutes the erection of a noble class, "a professional caste", which alone is allowed to

occupy the highest decision making role in the government of the state of Montana.

45.       The professional limitation on lawyers licensed in Montana as the sole

source of Judges has the structural and functional effect of creating a professional clas

equivalent to a title of nobility, but the existence of this class clearly denies both due

2 https ://worldpo_I)ulatioureview. Com/

3 https ://www. ilawyermarketing. com/lawyer-population-state/
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process and the equal protection of the laws under the Fourteenth Amendment, and also

has the equally invidious effect of suppressing freedom of speech, freedom of the press.

and freedom of association by denying to non-lawy`ers the equal rights to render "valid"

opinions or conclusions about the law, or even to argue for the judicial extension,

modification, or reversal of existing law, or to make new law.

46.       Our Montana supreme court is not even in sync with Montana's

Constitution.  They sometimes have the opinion that litigants are entitled to trial by a jury

of their peers in the Montana courts.  But they do not grant such a right in the Montana

Water Court.  Of course this fits into their pattern since cases before the Water Cout in

the litigation over the Water Compact with the Confederated Salish and Kootenai Tribes

are sent to mandatary mediation before a mediator who says at the first of the session that

the compact supporters are unable to make any changes in their position.

OTHER STATUTES. LAWS. AND CONSTITUTIONAL PROTECTORS

47.       The Third (Judicial) Branch of government should be open to all citizen

who are eligible to be elected to office in the First (Legislative) and Second a3xecutive)

Branches, subject ONLY to the same types of reasonable age and residence requirements.

As spelled out under the Fourteenth Amendment of the United States Constitution, `No

State shall make or enforce any law which shall abridge the privileges or immunities of

citizens of the United States. . ."

a.         NO MEMBERSIHp in any professional organization,

b.         NO HISTORY of membership in any professional organization,
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C. NO EMPLOYMENT HISTORY WIIATSOEVER is required of those who

may be elected to make and enforce the laws of the land.  So it is irrational

and indefensible that a former legislator, sheriff, sheriff s deputy, or even a

former governor, for example, who seeks to counsel others on how to apply,

construe, interpret, or in any specific case to implement the law, would [if

he lacks a Montana Bar License, never had one, and never went to an ABA

approved law school] would be a prl.or!. summarily, (a) barred fiun doing

so, and (b) subject to pains and penalties for such conduct as `inauthorized

practice of law."  ANYONE WIIO CAN MAKE AND ENFORCE TIH

LAW IS EQUALLY QUALIFIED TO RUN FOR JUDICIAL OFFICE TO

BE ELECTED TO JUDGE TIIE LAW' S APPLICATION,

c ON STRucTION, INTERPRETATION, OR IunLERENTATION.

48.       AS Justice Harlan stated in his historic dissent in the infamous case of

P/css}; v. Fergaso#,  163 US 527 (Supreme Court 1890):

The Thirteenth Amendment does not permit the withholding or the
deprivation of any right necessarily inhering in freedom. It not only struck
down the institution of slavery as previously existing in the United States,
but it prevents the imposition of any burdens or disabilities that constitute
badges of slavery or servitude. It decreed universal civil freedom in this
country. This court has so adjudged. But that amendment having been found
inadequate to the protection of the rights of those who had been in slavery,
it was followed by the Fourteenth Amendment, which added greatly to the
dignity and glory of American citizenship, and to the security of personal
liberty, by declaring that "all persons born or naturalized in the United
States, and subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside," and that "no State shall make
or enforce any law which shall abridge the privileges or immunities of
citizens of the United States; nor shall any State deprive any person of life,
liberty or property without due process of law, nor deny to any person
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within its jurisdiction the equal protection of the laws." These two
amendments, if enforced according to their tne intent and meaning, will
protect all the civil rights that pertain to freedom and citizenship. Finally,
and to the end that no citizen should be denied, on account of his race, the
privilege of participating in the political control of his country, it was
declared by the Fifteenth Amendment that "the right of citizens of the
United States to vote shall not be denied or abridged by the United States or
by any State on account of race, color or previous condition of servitude.

49.       Plaintiffs Kirschbauni and orNeil submit that the u.S. Fourteenth

Amendment, adopted in 1868, prohibits STATES from abridging the equal Constitutional

rights of citizens without due process of law.  As it is found in the Fourteenth

Amendment:

- - - No state shall make or enforce any law which shall abridge the

privileges or immunities of citizens of the United States --without due
process of law.

- - - But when the right to vote at any election for the choice of - - - the - - -

judicial officers of a state ,--- or in any way abridged, except for
participation in rebellion, or other crime, the basis of representation therein
shall be reduced in the proportion which the number of such male citizens
shall bear to the whole number of male citizens twenty-one years of age in
such state.

50.       In terms of strict linguistic construction, the existence of the state Bar

Monopoly creates certain privileges and immunities for attorneys and judges not

otherwise authorized by the federal or state constitutions.  The existence of a bar

membership monopoly, with its restriction on how one must lean the law, on who

can be eligible for the judiciary violates the guarantees of due process and equal

protection of the laws required of the states by the Fourteenth Amendment.  The statutes

and Supreme Court rules having the force or effect of law in Montana restrict the pool of

eligiblejudgesbystatingthatonlypeoplewhohavegraduatedfromABAapprovedlaw
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schools may practice law, hold state bar licenses, and run for Judicial Offlce for the

district courts and for the Montana Supreme Court.

51.       The essence of "equal protection" is that laws must be applied to all citizens

equally, absent either rational, important, or compelling governmental interests.  All

expressly enumerated constitutional rights are by definition "fundanental" in nature.

52.       Unlike the constitution of the united states, Montana, under the Montana

Declaration of RIghts (Article 11 of the State Constitution) acknowledges, enumerates and

expressly guarantees governmental respect for a number of individual rights.  Plaintiffs

submit that Article VII, Section 9 of the Montana Constitution denies equal protection of

each of the following fundamental rights guaranteed by the Montana Constitution, over

and above the First, Fifth, and Ninth Amendments to the Constitution of the United

States, in addition to violations of Article I, Sections 9 and 10, as described above.

53.       Specifically, Plaintiffi allege that the existence of the Integrated Bar

violates the specific Montana Declarations of Rights enumerated in Article 11, which are

subject to "strict scrutiny" and may only be circumscribed, limited or infinged upon a

showing of compelling governmental interest:

Section I :  Popular Sovereignty: "AIl government of right
originates with the people, is founded upon their will only, and is instituted
solely for the good of the whole. "

Section 3:  Inalienable rights: "The[se] include the right to a clean
and healthful environment and the rights of pursuing life's basic necessities,
enjoying and defending their lives and liberties, acquiring, possessing and
protecting property, and seeking their safety, health and happiness in all
lawful ways. "

Section 4:  Individual dignity: "The dignity of the human being is
inviolable. No person shall be denied the equal protection of the laws.
Neither the state nor any person, fin, colporation, or institution shall
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discriminate against any person in the exercise of his civil or political richts
on account of race, color, sex, culture, social origin or condition, or political
or religious ideas."

Section 6:  Freedom of Assembly: "The people shall have the right

peaceably to assemble, petition for redress or peaceably protest
governmental action. "

Section 7: Freedom of speech, expression and press: "No law shall
be passed impairing the freedom of speech or expression. Every person
shall be free to speak or publish whatever he will on any subject, being
responsible for all abuse of that liberty. In all suits and prosecutions for libel
or slander the truth thereof may be given in evidence; and the jury, under
the direction of the court, shall determine the law and the facts."

Section 8 : Right of participation: "The public has the right to expect

goverrmental agencies to afford such reasonable opportunity for citizen
participation in the operation of the agencies prior to the fmal decision as
may be provided by law."

Section 9: RIght to Finow: "No person shall be deprived of the right
to examine documents or to observe the deliberations of all public bodies or
agencies of state government and its subdivisions, except in cases in which
the demand of individual privacy clearly exceeds the merits of public
disclosure."

Section 13: Right of suffrage: "All elections shall be free and open,
and no power, civil or military, shall at any time interfere to prevent the free
exercise of the right of suffrage."

Section 16: The Administration of Justice: "Courts of justice shall
be open to every person, and speedy remedy afforded for every injury of
person, property, or character. No person shall be deprived of this full legal
redress for injury incured in employment for which another person may be
liable except as to fellow employees and his immediate employer who hired
him if such irrmediate employer provides coverage under the Workmen's
Compensation Laws of this state. RIght and justice shall be administered
without sale, denial, or delay."

Section 31 :  Ex post facto obligation of contracts and irrevocable

privileges or immunities: 'rNo ex post facto law nor any law impairing the
obligation of contracts, or making any irrevocable grant of special
privileges, franchises, or immunities, shall be passed by the legislature. "

54.       Article VII, Section 9 of the Montana constitution violates and infringes

upon the fundamental rights articulated in Article 11, of the Declaration of RIghts, of the

Constitution of the State of Montana.
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55.       Plaintiffs submit that these rights are legitimately protected by strict

scrutiny in the tradition of "USA v. Carolene Products, Footnote 4" fiederal constitutional

rights.  But whether strict or rational basis scrutiny be applied, these constitutional rights

cannot be applied, construed, enforced, implemented, or intexpreted so as to create

hierarchically ranked classes or "professional castes" which place certain classes of

people a priori above others in their right to seek and hold public office.

56.       Article Ill, Section 3 provides that no special tests shall be given to

discriminate among eligible citizens for election to office in any of these three branches:

"Members of the legislature and all executive, ministerial and

judicial officers, shall take and subscribe the following oath or affirmation,
before they enter upon the duties of their offices: "I do solemnly swear (or
affirm) that I will support, protect and defend the constitution of the United
States, and the constitution of the state of Montana, and that I will discharge
the duties of my office with fidelity (so help me God)." No other oath,
declaration, or test shall be required as a qualirication for any office or
public trust."  [Emphasis added]

57.       Plaintiffs submit that "no...other test" should be construed literally,

according to the plain meaning of its words, and that the imposition of the State Bar

requirementsconstitutesanunconstitutionaltestofqualificationforanyofficeorpublic

trust.  Comparing Article Ill, Section 3, with Article 11, Section 13 "Rigbt of Suffrage," it

will be seen that the Montana Constitution, outside of Article VII, Section 9, does not

contemplate any limitation on the right of the people to vote for a candidate for judicial

office.  Indeed, even Article VII, Section 8, makes no mention of membership in the bar

as a prerequisite for service as a judge orjustice in Montana when it states:
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Supreme court justices and district court judges shall be elected by the
qualified electors as provided by law. "

58.       Plaintiffs would note that the supreme court of Montana has now abolished

their Commission on the Unauthorized Practice of Law on the grounds that it was

impossible to define, with constitutionally required precision, what was the "practice of

law," [See attached order dissolving Montana Supreme Court' s Commission on the

Unauthorized Practice of Law].  [This action was based in part on a letter from the United

States Department of Justice -Antitmst Division.   [See attached letter].

REOUEST FOR RELIEF

WIIEREFORE, Plaintiffi respecrfully request the following relief:

1.         A declaration plaintiffKirschbaum qualifies to be a candidate for judicial

office in the State of Montana, and that his practice of law that was limited to the State Of

Wisconsin and the Uhited States Air Force, and does not include practice within the State

of Montana, does not disqualify him to be a candidate for the Montana Supreme Court, as

such would violate the Dormant Commerce Clause and Privileges and Immunities Clause

of the U.S. Constitution, as well as the First and Fourteenth Amendments to the U.S.

Constitution.

2.         A declaration that plaintiff o'Neil's practice of law on the Blaclrfect Indian

Reservation, other courts, and on legislative judiciary committees, qualifies him to be a

candidate for the Montana Supreme Court under the Domant Commerce Clause and

Privileges and Immunities Clause of the U.S. Constitution, as well as the First and
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Fourteenth Amendments to the U.S. Constitution.

3.         Plaintiffs request this cout to direct the Defendants to allow plaintiffJerry

O'Neil, and others similarly situated as being licensed to practice before the Tribal Courts

located in Montana, to run for the offices of district court judge, Justice, and Chief Justice

of the Montana Supreme Court.

4.         Plaintiffs request this court to direct the Defendants to allow plaintiff

Eugene Kirschbaum, and others similarly situated as being honorably retired from the

practice of law from Montana, or other states, to run for the offices of district court judge,

Justice, and Chief Justice of the Montana Supreme Court.

5.         And, Plaintiffs request this cout to direct the Defendants to reimburse their

court costs and to award them attorney fees as allowed under MCA § 30-14-133, or other

proper fees for their time expended pursuing this case.

DATED:

Jeny O'Neil

Eugene Kirschbaum
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Gene Kirschbaum
2231 Middle Road
Columbia Falls, MT 59912
406-407-1467
Kirschbaum.Gene@gmail.com

Jeny O'Neil
985 Walsh Road
Columbia Falls, MT 59912
406-250-2503
JerryoNeil5@,gmail.com

IN THE UNITED STATES DISTRICT COURT
FOR Tim DISTRICT oF MONTANA

Jerry O'Neil, Gene Kirschbaum,
Russell Sias, Barbara Levitt (Assembled Voter)
Darell Levit (Assembled Voter), and other
Assembled Voters,

Petitioners'

VS.

The Montana Supreme Court,
The State Bar of Montana, and,
The Montana Supreme Court and the
State Bar of of Montana, joined together
as the Integrated Bar of Montana,  and
Montana Secretary of State Christi Jacobsen.

Respondents.

Cause No.

AFFIDAVIT 0F JERRY O'NEIL

I.         Myname isJenyo'Neil.  I anaplaintiffinthis case.

2.         I have actively participated and gained experience dealing with the Montana

legal system since, at least 1979 when I handled the legal affairs of my family's business.
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[See O'Neil Lunber Company v. Nickelodeon Companies, 617 P.2d 1291 (Mont 1980).

3.         To save my children from a cult and potential brainwashing, in l975 I filed

suit against Bishop Francis K. Schuckardt and the Fatima Crusade, an Idaho based cult.

The attorney who did a good job handling my divorce was too busy to sue the cult that

caused my divorce.

4.         Every chance they got, members of the cult were coming to Montana and

brainwashing my children in violation of the divorce decree.  Therefore, I hired another

Coeur d'Alene, Idaho attorney with a $2,000.00 retainer fee up front, and a promise to

share the proceeds at the conclusion.  (This attorney was validly licensed in Idaho, having

graduated from an ABA approved law school, passed their character and fitness

examination, and passed the bar examination.)

5.          Three years afterpaying the $2,000.00 --while the cult was still meddling

with my children every chance they had - I called my attorney and inquired how the case

was coming.  The reply was, `twe are just waiting on the court."  Having a questioning

mind,perhapsevensuspiciousorwithacertalnpremonition,IthenphonedtheClerkof

Cout and asked her how my case was coming. - I was informed, `the case (was) going to

be put on the dismissal list for lack of action."

6.         Therefore, since I was unable to find an attorney who had time to take on the

case, and that I could trust, I took it over hinself.

7.         In orderto take the schuckardt case to its ultimate six dayjury trial, I read

the books at law libraries in Washington, Idaho, and Montana.  I even went to Flathead
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Valley Community College where I took a course in speaking so I could face the jury.  I

even learned what a trial notebook was.  Then I conducted discovery.

8.         My hands were shaking when I questioned witnesses on the stand and

addressedthejury,butmyelationwasunboundedwhen,inAugust1983,thejuryretumed

a $ 1,000,000.00 verdict in favor of me and my children.

9.         Soon after the jury rendered the verdict, some other boys who attended the

cultwiththeirparents,testifiedtotheabusedonetothembySchuckardtandthecult.

With their images and voices disguised, they appeared on a Spokane, Washington

television station and reported the abuse, including sexual abuse, they suffered while

Schuckardt was leading the cult.  According to Wikipedia' :

On June 3,  1984, Schuckardt and a small group of his followers were
expelled from the Chml and left the Spokane area, taking the name
Tridentine Latin Rite Church (TLRC). In addition to Fr. Alphonsus,
Schuckardt was followed by 4 religious sisters and 10 religious clerics and
brothers.[18]Alargergroupofthepriests,religious,andlaityremainedwith
Chicoine at Mt. St. Michael, retaining the Chml name and the bulk of the
church property. Chicoine accused Schuckadrt of abuse & drug addiction.[1 I
Local media in 1984 reported that there were 5000 followers of the group in
the United States, 800 of whom live in the Spokane area.[17] In 1986, local
media reported that about half the members of the church's religious orders
left.

10.       It was about a year later, after Francis schuckardt and some of his followers

departed amidst some gunfue, before the trial judge overturned the jury's verdict.  Then I

got busy writing briefs on appeal.

I https://en.wikipedia.org/wiki/Congregation_of_Mary_Immaculate_Queen
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11.       At first, the Idaho supreme court tuned down my appeal.  On rehearing I

argued and persuaded them that if their children were put in the same place as my own

children had been, they would want to have the court system open to them, rather than be

forced to use a shotgun to protect their families.

12.       But this court made up of ldaho licensed attorneys, who were validly

licensed in Idaho, having graduated from an ABA accredited law school, passed their

character and fitness examination, and passed the bar examination, couldr't swallow

giving a million-dollar judgment to a "pro-se."

13.       Therefore somehow word got to the attorney (mentioned above) who

handled my divorce that, "a mouse in the comer informed (this attorney) that I needed to

have an attorney of record to prevail on the appeal."

14.       Not being too stiffnecked, I had Dean Jellison, a good friend of mine who

was licensed to practice in Montana, appear before the Idaho Supreme Court as my

attorney of record.

15.       The cout then returned the invasion of privacy cause of action, while

discarding the alienation of affections cause in Idaho.

16.       When the case retuned to the district court my five children, who each were

less than 8 years old when the case started, were now over the age of 18.  Because of

Idaho's monopolistic licensing requirement, I was no longer allowed to represent rlry own

children as their guardian ad litem.

17.       Therefore I once again retained the Idaho attorney who had handled my
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divorce, who also was validly licensed in Idaho, having graduated from an ABA approved

law school, passed their character and fitness examination, and passed the bar

examination.

18.       When the case went to the second trial, I discovered that this attorney, whom

I had considered to be a trustworthy friend, had dismissed a necessary defendant without

discussing it with me.

19.       Onthe last day of trial, the cult's attorney put this lady, whom had

previously been a named defendant, on the stand.  There she lied to the jury, my attorney

didnotimpeachher,andherfalsetestimonybasicallytcoktheverdictawayfrommy

family and me.

20.       While I hadthe million-dollarverdict in my basket, I was invited to speak

before a Kalispell, Montana organization named "Children' s Rights for Parents."

21.       The wife of one of the members of the group had filed for divorce against

this member in the Black feet Tribal Court system at Browning, Montana.

22.       When this member requested that I help him with his divorce, I accompanied

him to the tribal cout at Browning, Montana.  There, in 1984, I was allowed to take the

Blackfeet bar examination and become licensed to practice before the Blackfeet Tribal

Court System.  My resulting status in those courts provides me a license on the attorney

level, and entitles me to say that I am an "advocate and counselor" in and for the Blackfect

Nation.

23.       O'Neil had an office on the confederated salish and Kootenai Indian
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Reservation until the Integrated Bar's bar counsel wrongfully stated that he was only a

"1ayadvocate"inhistribalcourtpracticewhichcausedtheCS&KTribalCourttakehis

license away.

24.       I have atendency to give help to those in need, regardless of the politics

involved.  I successfully represented the mother of a previous chief prosecutor's

grandchildren on a charge of spousal abuse in the Blackfeet Tribal Court.  When the jury

found her not guilty of the charge, the Chief prosecutor "got even" with me by having a

state licensed attorney who was sitting as a tribal courtjudge take my license away.  Tis

Montana attomeyITribal judge was validly licensed to practice in the Montana courts,

having graduated from an ABA approved law school, passed his character and fitness

examination, and passed the Montana bar examination.

25.       Following my successful appeal to the Blackfeet Tribal court ofAppeals, I

successfully regained the privilege to practice before the tribal court.  However, I closed

myofficeonthereservationbecauseofthelengthyintervalwhen1wasnotallowedto

practice law on the reservation.  [See Opz.#z.o# a#cJ Order filed J# ffee "a#er a/ffec

4dm!.sijrjo# fo Pracfj.ce a/-Jeny a 'Ivez./, attached].  This opinion conclusively shows that I

am more than a "lay advocate".

26.       My suit against Francis schuckardt appears to have resulted in the

moderation of the "Fatima" cult, changing it to a more "normal" religious group of more

moderate and ordinary sensibilities.

27.       After pauline, the mother of my frve children died on December 9, 2010, the
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current head of the Fatima Crusade, Father Benedict Hughes, spoke at her memorial at

Kalispell, Montana.  Included in his words was a public apology to me.  While there is no

chance I will ever join that particular religion, I an welcome to, and do enjoy, attending

their services with my grandchildren.  I wonder how much credit should be given in my

battles to save my family to my having 5 of the greatest children, and 14 of the greatest

grandchildren that exist on this earth.  (I write without bias or prejudice here of course, as

a father and grandfather ©).

28.       I have served two four-year terms in the Montana state senate where I sat on

the Senate Judiciary Corrmittee for four sessions.  I also served two two-year terms in the

Montana State House of Representatives, where I sat one session on the House Judiciary

Committee.

29.       I have participated in the drafting and adoption of legislation which has been

passed by both houses of the legislature and adopted as the law of the state of Montana.

While serving in the legislature I received recognition for my ability to decipher and

amend the bills that came before these judiciary committees, and before the full body.

30.       In the state Bar of Montana, I am a member of the Indian Law section, and

the Family Law Section and have taken and participated in many Continuing Legal

Education courses.

31.       I submit that of legal knowledge, and my ability to practice before a court, I

have acquired such a grip, that I should be deemed an equal to the average graduate of any

ABA accredited law school.  I submit that my legal knowledge and experience may
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actually be superior to a merely licensed attorney who has never participated in a trial, or

in the political arena.

32.       I now intend to run for, and be elected to, the office of Justice, or chief

Justice of the Supreme Court of the State of Montana.

33.       I once previously filed for, and paid my filing fee for the position of

Montana Supreme Court Justice.  But my name did not appear on the ballot - and my filing

fee has never been returned to me.

34.       Therefore, before I pay my filing fees to run for any said offlce, I file this

action for Declaratory and Injunctive Relief to have this Cout declare that I do not have to

be a member of the Integrated Bar of Montana in order to run for the office of Justice, or

Chief Justice, of the Montana Supreme Court, and to have the Montana Secretary of State

place my name on the ballot.

I declare under penalty of perjury that the foregoing statements are true and correct,

except for such statements I have stated upon information and belief, and as to those, I

believe them to be true and correct.

DATED: January 19, 2024

/s/ Jerrv O'Neil
Jeny O'Neil
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Montana Supreme Court
Clerk's Office
Room 323, Justice Building
215 N. Sanders
Helena, Montana 59620-3003
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Re:       Comments on praposed Revisions to the Rules on the umuthchzed
Praedce of I.air                                                    .

Dear Honorable Justi ces ;

The Justice Dcpatment is pleased to provide comments to the Supreme Cour( of
Montana on the proposal by the Comndssion on the Unauthorized Practice of Law
("Commission") to revise the rules on the unauthorized practice of law.  The praposal would,
anongotherthings,addvarious`indicia"ofthepracticeofhwtotheexistingdcfroitionofthe
unauthorized practice of law.  If adopted, the revised definition could bar nan-lawyers from
competingwithlawyersforarangeofservicesandcouldunnecessarilyincreasethepricespaid
by Montanans for those services.'

Consumers generally benefLt from competition between lawysrs and now-hawycrs,
Accordingly.theJusticeDapartinentbelievesthatthedefinitionoftheunauthorizedpracticeof
law should be limited to activities for which specialized legal knowledge and training is
demonstrably necessary to protect consumers and an attorney-client relationship is pregedL  We
areconcernedthattheCommis§ion.sproposal,byidentifyingbroadcalegchesc)factivifetbd
mayconstitutethepracticeoflaw,suehas"givingofadviceorcounseltoothasastotheir]ega]
rightsorrespousibilitiesorreaponsibilityofothers,""[s]electing,draffingandcomplctinglegal
papers, pleedings, agreements and other documeuts which affect the legal rights or

:#]¥i:i&P:etsn°ofn:]¥#anfr:;I:]oe#,¥i:8mq:::##rsorrespousibilitiesofothes,"will

Wetecogiv\zflha;+inMontanaSupremeCourt.C.ommission.?nth?Upaut_horize.d
Pracli.ce a/Lew v. a 'Ne[./, this Gout reviewed the indicia proposed here by the Commission and

I This letter focuses on the effects of the Cormission`§ proposal on consuzrm weHha and drx3 ut addrcs!

whether the revised defution and potential compctitivc restTainl§ arising from enfroclnem under it ~ tE
immized from the federal antifrost h`i/s under the State action docrrine.

2 Revind Rule 2(h).



foundthemtobepreciseandredi!yunderslcod.3However,theindiciacouldbeintelpetedto
suggestthatperticiprtioninawideIrmgeof8chvitje§condmlestheunauthorizedpracticcof
law.Ifrdopted.theproposeddefuitioncouldforceMontananstohireatwyeraipnddeahc$
ofserviceswherelegalexpertiseshouldnotbenecessary,suchas:`

realesta(eagentsexplainingtocon§umcrssuchthingsasthe(i)ramificndonsof
fulingtohavethehomeinspcetiondoneontime.(ii)meaningof8mor[grge
condngencycl8use.(iii)mealngofaneasement,(iv)pos§ibleneedtolowcrthe
priceofahomebecauseofanunusunllyrestrictiveeasemenLor(v)requirements
for lend, smoke detector, and other inspections imposed by state law;

tenants' associations infoming renters of landlords' and tenants' legal rights and
responsibilities,ofteninthecontextofresolvingapaticularlandlord-tenant
dispute;

abstractorsortitleinsuranceagents,licensedbytheState,issuingrealestatetitle
opinions and title reports;

incometaxpreparersinterprctingfederalandstatetarcodesonbel]alfofthdr
clients;

financialinstitutions,investmentbankers,seeuritiesbrokersandotherbusiness
planersoredvisorsprovidingadvicetotheirc]ientsthatincludesinfomotion
about various laws;

1ayorganizations.advocates,andconsumerassociationstha.providecitizcn§with
infomationchoutlegalrightsandis8uesandhelpthemnegotiate§olutionsto
problems; and

:m¥t:/L€:#£e=Prfaprf£Fnen:dams:x°utEeL=s`*£*V£!,n£¥[L°asyesrfuutsue
andlocallabor.inmigration,zoning,§rfetyandotherregulatanycompliarna
issues.

3i47p.3d2o0,2L5(MonL2oo6).ThisCoutfoundthatindici8ofthepracticeofhwiden.ifiedtytho

DisctCounwere`+recisc,coxprchensibletoareconat)lepcrsonedsufficienttopl'eventapersonofcom-
intelligencefromhavingtogiiessattheirln[raning."/dHcre.theComlmssionproposesthtthosesamcindici.be
added to the definition of the unauthorized practice of law.

4Non-lavyerprovidersOfrtmyservieesinMontam,includingrealcstBtebrokers,arellccndand

reguhtedunderTitle37oftheMont"CrfuSeeMonLCbdeJhi.§37(2007).Depcndi.ngonhowthereleunl
provisiousoftheCtodearecorsrfued.ron-lavyer§rmybcperrtutedtoprovidesoneofde9eTvislindhcecvca
iftheCoutadquthepropascddcfihitionoftheunuthorizedpracticcofl®w.
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After providing bacl[groimd infonnation and fur(her exp          on of our concerns, we
suggest that the defindon of the unauthorized practice of law be Jinited to situations where
specialized legal sldl]s are required and an attcrmey{lient relationship is present.

The hterest and Experience of the U.S. Dcoarfuent
of Justice and the Federal Trade Commission

The Justice Department is entrusted with enforeing the federal antitnist laws.  We urorL to
promote free and unfettered competition in all sectors of the American economy.  The Uhited
States Supreme Court has observed that '1]Itimately compedtion will produce not only lower
prices, but also better goods and services.   `Thc hear( of our national economic policy fang has
been faith in the value of competition.ut  Like all Consumers. consumes ofprofessioml services
benefit from competition,6 and if competition to provide such services is restrined. consumers
may be forced to pay higher prices or accept services of tower quality.

The Justice Department is coneemed about efforts across the country to prevent nod-
lawyers from competing with lawyers through the adoption of excessively broad unauthorized
practice of law restrictions by state courts and ledslaturcs.  Some of these proposals appear to be
little more than overt attempts by lawyers to eliminate competition from alternative, 1o~
ron-lawyer service providers; others. while appearing to be good faith efrorfs to proqid
consumers, have not been tailored mrrowly enough to avof d unnecessary ham to compeffim
in ed.dressing these concerns, the Justice Department encourages coxpctition through advocaey
letters and ¢mfou oui'/die briefs filed with state supreme courts.  Though these letters and filings,
the Justice I)eparment has urged states, the Ameriean Bar Associndon, and sfatc bar associations
to rq.ect or narow proposed rerdedons on competition between lewysrs and nob-lawycr8.7  h

5 Nat'l Sac .y Of prof I Eng.rs v. United Stoles, 435 U.S. &]9, 69S (1978) `gpqp8 Stan.:!rq.9!l_Fo. V. FTC,

340 U.S. 231, 248 ( 1951)); accord f7C tJ. Swpen.or GD#it 7r!-a/ Levy,.ere Ass '#, 493 U.S. 411, 423 (1990).

6 See.  e.g.. Prof 'l Eng'rs, 43S U .S. all 689., Goldiferb v.  Virginia Scote Par. 42_\ y.S. 7?3,_7_8]_(I_97_S)i ±e.e.

afro UHi.redsca;cT v. Am. Bar ,4B5 .H. 934 F. Supp. 435 a.D.C.1996). "odgivzed.  135 F. Supp. 2d 28 a).I).C. 2001 ).

7 See letters from the Justice Department to the Wiscomin Sxp7rme Courr (OcL  10, 2008, Fch 2& 20a8

andDee.10.2007);letterfromtheJutceDepartnleRtandthcFTCtotheSuprczz£CounofHautii(JaL2i
2008);1ettersfromikeJusticeDepartinentandtheFTCtothcCondtteeondeJediciaryOfthetwYdrSfb
Assembly(Ape,27,2007ndJuric21.2006);lctterfromtheJusticeDcpBrtmentandtheF.retotheE±
Director of the Kansas Bar Ass'n (Fcb. 4, 2005); letter from the Justice DepeTtmenl and the F're ro the Task Force
to Define the Practice of lflw in Massachusetts, Masachusetts Bar Ass.n (nee. 16. 2004): letter from the JLrdcc
Department nd the FTC to Unauthorized Practice Of law Colmittce, Indiana State Bar As5'n (Ck*  I. 2003): rm
fromthcJusticcDqurtmcntandtheFTCtotheStandingComrfutteeontheUnliccnsedPmcticcofLav,StaeBaTof
Gcongla(Mar.20,2cO3);lcttersfromtlieJusdeeDcpartrtmtioSpeakcToftheRhodel§lardHouseOf
Raprescntatives and to the President of the Rhode Island Senate, €/ a/. (June 30, 2003 and Mar, 28. 2003); letter
from the Justice Deprrtdrmt and the FTC to Task Force on the Model Definition of the Practice of Lew, Andean
Bar Ass'n (Dec. 20, 2002): letter from the Juice Departmem and the FTC to the Specter of the Rhode Island House
ofRep[esentadves,ez¢/.(Mar.29.2002);1enerfromtheJusticeI)apaTtmentandtheFTCtothePresidentofthe
North Carolrfu State Bar  (July 11. 2002): let(er from the Justice Deparmem and the FTC to the Ethies CoTnTrittee
of de NOTth CarolirLa State Bar a)ec. 14, 2001 ); letter firm the Justice Department to the Board of Ctovemus of the
Kelifucky rm Ass'n (June I 0,1999 and Scpl 10,1997); letter from the Justice Departrmt and the FTC to the
Supreme Court of Virginia (Jam. 3.  1997); letter from the Justice Dqparfucnt and the FTC to the Virghia State Bar
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addition,theJusticeDepartmenthasobtainedinjunctionsprohibitingbaraesociatiousfrom
ul]]i3€usonablyrestrainingcompetitionbynon-1awyersinviolationoftheantitustlaws.Sour
commentsontheCormission'sproposalarepatofourongoingeffoilsinthiaarea.Re-ed

RestrictiousoncoxpedtiongenerallyareharmfuJtocorrsumcTs.Suchrestrictiousarein
thepubheinterestonlyiftheyareneededtoachievesomeoverridingbenef"~suchas
preventingsignificantconsumerhrmfromtheprovisionof§ervicesbyproviderswholackthe

¥pun#eE°ew,`gagcee3daprmi:;:gt=ceanodgr¥cX:tw|yeedr£§to°m:i:#eesthfirt¥h:u¥dmb¥g:Vveided
onlybylawyersbeeausetheyrequirelegalknowledgeandtraining.Forexample,onlysomeone
whounderstandslawandlitigalonproceduresshouldrepTesentclientsinopencourtinniaeers
involvingtheirlegalrights.SuchaTequirenentprotcctsconsunersaswellasthecouct.But

=#n#°±en[:fiiw£:£:?ia£#g::rpsei9[,#ia,yoyw¥n:°npft:d#g#rv#S

{Sapt20.1996).Brief.4nli.cRECitrjaeoftheUnitedStatc§ofAndcandthcFTCinforfe~cMafonu

==:::¥::::i=-:-:::::::::-:.:
::±±:±==::::::::::==:::::::=:=:a:::=:=cDqudeut'svebeite,

8bUnl.sedStofegv."c"Cow"o/j}arAjs`*,theJusticeDqurmcntsoedandootainedajudgnrentagainst

abarassociafronthgthadresmindtit)einsurancecompaniesfromconpctngindrbqrinessofoertifyiagtha
ThebarassocindonhndadoptedaresolndonTeqLiirmghwycrs'exarfution§Oftideaho8ccndhrdarfued
baTLksandotheTstoTquiredsl8peTs`exndmat`onsoftheirrcalestatetrmactions.Civ.No.F-7gJrmOun.
led.1980).bUBI.jedStatesv.IV.y.Coknfy4arty.en.Ji.i..n,thcJusticeDepartrnentobtaindacoutodr
prohibitingacourtybaras9ociationfromreschcrfugthetrustandesaneservicc§thcoquncefidueiadegcaura
providcinconpedtionwithbvyas.h.a.80Civ.6129(S.D.h..Y.1981).SeeazsoUni.iedS¢fesuca"fry
AS£'tt,No.80112-S(M.D.Ala.1980).Inaddition,theJusticeDcpartnenthasobaiindinjunctionsagadstodel
andsompetitiverestrictionsinprofe§§ionalassociations'cthicaloodesandagallrstotheranticonpedtiveachvitigsby
asaaciation§ofbvyers.Sdi,e.g.,Uwi.edSra}pSv.A#.8ftri45S'n.934F.Supp.435:fho/JEng'rs,435U.S679T,
thi.(edsia(ffv.,4"./urf.a/Archi.(er.ts.1990-2Tradecah(CCH)t69,256(D`I).G1990);Uffl.!edsrm.fwSoc}ar
A#ffro„'rtaps.,1982-83TradeCts.(CCH)fl65,210(S.D.N.Y.1982).

9C/frfv./ndidnafederrfeno/OenJjfrs,476U.S.447,459(1986)("Arfusomccoiinrervailing

prceonpetitivevjruc,"ani"xxfimentto.rfeordinygivenduikeorthermkepheccarmbesustaluher
the Rule of Rason...) (interml quotatiolis and cit&tious oritted).

!°`SeveTaljunsdiedousTecognizetlratrmysueh[faw-rel4rd]servdscgcanbeprovideddytnd_

wifrout§ignificantriskofincompecem§ervice,thatactulexperieaccinscvedsaeewhctoEdihfl.tpDbpe
provisionoftrrditiondlegalscTvic€sindjcatesrogignificantriskofhantocor-Ofnd9crv]'cc&dr
p¢Tsoztsinqeedoflcgalgervicesmaybesignificantlyaidedinobtrfugasfistanc¢atandlourpric€thwhd-4-



services permits consumers to se]cet from a broader range of options, considering for themse)veg
such factors a8 cost, convenience, and the degree of assurance that the necessary documents and
commitments are sufficient.  As the United States Supreme Court stated:

TheassumptionthatcompctitionisthebestmethodofallocatingTcour€esinafice
market recogpi:2;es that all  elements  Of a  bargain  -  qualrty,  service.  sofiety,  and
dwxtzbj./I.fy -  and  not just  the  immediate cost,  are  favoral)ly affected  dy the  free
apportunity to select among a]temative offers. I I

Sound competition policy calls for any restriction on compedtion to beju8tified by a valid

:#insj¥ehftsas£#£Cm¥%#:ep=;i:?2mri=in'qanJfi,Pnrtothfierep¥itp:°£:tte°reb£#*n##iytoan
assessment of the ham that consumers may suffer from allowing now-lawyers to perfom certain
tasks, but also consideration of the benefits that accrue to consumers when lawyers and non-
lawyerscompcte.13

The Justice Department is not aware of evidence of harm to Montana consumers arising
from nen-attorneys providing services such as those refercnced above that do not require the skill
or knowledge of a lawyer.  h the absence of such evidence, we believe that the revision to de
derialtion of the unauthorized practice of law proposed by the Commjsein umcccsrily finds
compedtion between lawyers and nan-lawyers and likely will cause more ham to consimc[s
than it wi]] prevel)t.

thattheE#:nsc£S:¥:So`iLharfu?tyfrapj;ecrsT,4anfcd£=PcP:t:yhpeinT:=m#¥::nths:=*es
likely face httle risk of harm from non-la`vyer compedtion in many areas.  For example, studies
oflayspeeialistswhoprovidebankruptcyandadministTativengencyhearingrapresentarionfind

bc cntai]ed by segregating out a porhon of a transaction to bc handled by a lawyer for a fie. and that rriany persons
can iH afford. and frost pensous aITe 8t least inconvenienced by, the typically higher cost of lawyer services.  h
addition, traditioml coltrmn-law and starmory con§imer-protection measues offer significant protection to
con§urrms Of such norfuw)rer services."  RcstateTnem (Third) Of I+av Governing IAuorerg § 4 cdBL C (2cOL

'\froiflEng.rs.43SU.S.at695(eraphasisedded).`accord.SupertorCourlThtallm.yasAas.*4SIBu3.

a'  423-

`Z a/ F71C. v. /wd. fed'# a/Dendrff, 476 L..S. 447. 459 (1986) ("Abgent some countervailing

procoTppetitiv¢ virtue," an inTpedj]rmt to .`the ordinary give and take of the market place . . . carmor be sustrfued
under the Riile of Rcason`') (inemal quotarious and citations omimed),

'.  See Profl Eng .rs, 43S IJ.S. 8,` 689.. Goldy;Orb v.  Va. State Bar` 421 a.S.173. 781 {\91S}.   See also ln re

CpfrofoH "a. 26 a/i*e Co". o# U#a#/horLzed J+ac#.ce a/Law. 654 A.2d 1344,  134546 0`'.J.  1995) (]"/yes/rm-
lawyer competition benerits the public interest).

]4 Significantly, a. 1999 survey found that in most states complaints about the unauthdrzed pTacticc Of bw

did not come from comuners, the potential victims of such conduct, but from 3ttomeys, who did tiot allege any
claims ofapecific injury.  nebonb Rhode, i4cce£S ro Jws#.cc.' CbuHefii.og Prfrojp/es ro Prac/I.ce,  17 Geo. J. I,egal
Ethics 369, 407J}8 (2004).
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that they perfom as won as or better than lawyers. 'j  Similarly, a study comparing five states
where ky providers examined title evidence, drafted real estate-related instTunents, and
facilitated the closing of mat estate transactions with five states that prohibited lay provision of
such services found, "The only clear conclusion . . . is that the evidence does not sutrfuate dr
clzinmthatthepublicbe8r§asufficientriskfromlayprovisionofrealestate9ettlemcntscrvicc3to
warmtblankctprohibitionofthoseservicesundertheauapice§ofprevendngtheunouthorized
practiceoflaw.""

If ned-lawyers were barred from providing the services encompassed by the propond
rule, fees for those services likely would rise.  The potential ham from increasing the cost for
these ser`/ices may deter Some consumers from seeking assistance of any kind.  Consumers who
o(herwise would receive assistance from non-lawyer service providers - tenantst as8coiations, by
organizations,andothers-wouldbeforcedtochoosebctweenhiringala`vyerandgoingwithout
assistance altogether.  Similarly, a 1996 ABA task force 8urvcy concluded that low income and
middle-incomehoueholdswereunderservedbythelega]system,withcostbeingamaj.orreason
whythesegroupsavoidedthelegalsystem."

EvenMontananswhowouldchcrosealawyeroveralayscrviceproviderlikelywillrm
higherpricesifthereviseddefiritioni§adopted,EvidencegrtheredinaNcwJcrtySqp-
CourtprcoeedingindicatedthaLincommuniticsinNewJerseywheenon-Iav)rmfleq`rty
competedwithlawyerstocloseredestatetronsactions,buyersrepresentedbycounselpaidon

;:#:oS:°ksfefs°:Ch`e°rsetigy'cfg€nsegLSL¥er=¥ts;nrmtedal:#8u¥;]£+sde,##eenssfu#sin#Neev
Courtconcludedthatprieesforrcalestateclosingsbylawyasdrappedsubstantially-tiyasmueh
asonepercentoftheloanamountplusfeesusaresultofcompetitionfromtrytitlecompanies,
explainingthatthelaycompetitors.presence"encouTagesattomeystoworkmorecost-

'5DeboralRhode,AccessroJaeftee..Conwgc8.»gfthcl.p/e!tofhac/joe.17Geo.J.Le?lEdticl3caJrm-

ou(2004).SeeadroHerbcrtM.Kritzer,£qgr/Adroorey..Zm.oAer8.andWowfai49AersaJHrut50-51(19ap{ng
thatinuneDploytrentconprnsarionappealsbefolcdsWiscon§inlwhrandlndustryReviowConpnjsrfu`Tdy
ovcrallprrtmdasmtshowalyclcardifferencesbetureenthesuccessoflavycrsandagents').

\6 ]eyce Pahorml, The War Betweeri Attorneys and ljty Conveyaacers - Emplrical Evidence Says "Chase

Fire.J ".  31  CoNN. L. REv. 423. 520 (1999).

t7  Am. Bar Ass'n Fund for Jusdee a Ed,, Legal `'eeds & Civil Justice: A Swng/ a/Amer7ow+ (1996),  The

mstcoimrmlegalneedsreporbrdbyrcapoudentswererelatcdtopersormlfinances,cousururissues,andho`isirig.
For low- and riddle-inco]pe hoLiseholds, the most cofrmon response to a legal problem was "haiidling the §iniation
on their own,"  For low-income households, the second most coTmuon response was (o uke no action at all  The
Second-rest comon resporpe for middle-income households was to use the lcg&l systerL including contacts with
lawyers, mrdintors, arbintors, or official hearing bodies.

`8SeelnreQpinionNo.26OftheCorm.onUnauthorlzedPracticeOfhaw`6S4A.2blRA13OwOu.

1995).
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effectively."  And, in Virginia. where the legislature passed a law upholding the rigivt of
consumers to continue using lay closing services, proponents of lay competition presented Survey

:]#ng¥s2§u88estln8thatlayclosin8§inviredriacostonavenges1501eesthan|awyer

Resdictions on LewyerINon-Lavyer Compedtion Should Bc Limited
to Services Provided _Pusuant to an Attomcy-Cljen( Relationchie_

The revised definition appears to be ovcrbroad because it could bar non-lawysrs from
providing services in many instances where it js apparent that specialized legal §kills are not
required and an attomeycljent relationship deer not exist.  To preserve compedtion. and to
benef]t corisumers, the Court chould consider adopting language §inilar to that fotind in Rule 49
of the Distdet of columbia Corn of Apped§.  Althouch Rule 49 defines the practice of law, as
opposed to the uunthorized practise of law, the reasoning behind it is informative for
comideration of a definition of the unauthorized practice of law.  Rule 49 defines the practise of

:afw£`::ep]ranvI:Set.%t°Lpero€eoserin:#Lo¥#\:43r:¥iccc::h#tthgr#n{;fuc#:`o:£t¥?j£
others as to legal rights or responsibilities is not necessarily the practice of law.  R3thL strd
servicesmaybethepracticeoflaviftheyareprovidedinthecontextoferianoncysha(
relatiomhip.  The commentay explains:

A§originallystatedin...thepriorRule,the`tracticeoflaw"wasbrordlyderfu.
enbracingeveryactivityinwhichapersonprovides§ervicestoanotherrelatingto
legal rights.   This  approach has been refined,  in reeogrition that there are  some
legitimateactivitiesofnon-Barmembersthatmayfallwithinanunqualifiedlybrond
definition of the law.  The defi]iition set forth in section ¢X2) is designed to focus
first on the two essential elemeut§ of the practice of law: The provision of legal
adviceorservices,andaclientrelationshipoftmstorreliance.Whereoneprovides
suchedviceorservieeswithinsucharelationship,thereisanimplicitrepresentation
that the provider is authorized or competent to  provide them; just  as one who
providesanyservicesrequiringspeeialski]lgivesanimptiedwarrantythattheyare
provided  in  a good  and wol-kmanlike maner ....  The presumption that  ane's
engagemezitin[anactivity]isthe`practiceoflaw.mayberebuttedbyshrfugthat
there is no chant re]atiouship  of tmst or reliance, oT that there  is Tio caplicit or
implicit representation of authority or competence to practice low, or thal both arc
chsent.   .  .  [T]hc Rule is not intended to cover conduct which lacks the essendal
features of an attorney-client relationship ..,. Tax accountants, real estate agents,
title company attorneys, securities advisors, pension cousultan(a. and the like, who
dono[indicatetheyareprovidinglegalndviceor9ervieesbasedoncompctenceand

'9 See. e.g..  Co#ntryw].de fJa"g haus. /#c. v.  K)i.  Bar Ass 'H,  113 S.W.3d 105,  120 (Ky. 2003) ("before

title corqunies emerged on the scene. (the Kentucky Bar Association's] nehoers. rates for such services were
significantly higiv`').

2° 5ee letters to the Virginia Supreme Court and Vingin[a State Bar, Sppro n.7.

2`  D.C. Court of Appcais Rule 49®X2) (2004) {o`nline lcners oritted).
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standinginthelawarenotengngedinthepracticeoflaw,becausetheirrelationchip
with  the  customer  is  not  based  on  a  reasomble  expectation  that  leaned  and
authorized proftssional legal advice is being given,   Nor is it the practice of law
under the Rule for a per§un to draft an agreement or resolve a controversy in a
busines!; context where there is no reasonable expectation that she is acting as a
qulified or authorized
attorney....22

Addingtherequiremeutofanattomey-clientrelarionshipandsimiwhcommentarytothe
proposeddefinitionunmldproteetMontanaconsumersfromharmcausedbypenmengagedin
theunauthorizedpracticeoflaw,whilealsopreservinglawyer/non-]avryercompedrfuth
benefits consumers.

Conehrfuon

ThechoiceOfwhethertousealawyerornon-lavyerserviceproviderchouldrestwiththe

;#:::::;::::£isfath#at::::::::::#ap#Y#¥is:##Lk::*
havebeenharmedbynon-lawyerservioeproviders.WeurgetheCourltorewisetheproposed
defuitiontopreselvecompetitioninserviceaeasforwhichtheknowle¢geandskillofalavyer
is not rquird

TheJusticeDapartmeutthanksyouforthisopporhmitytopresentourviews.Wewould
beplcasedtoaddressanyquestionsorcommentsregardingthislettcr.

Your Sincerely,

Scott D. Harmond
Acting Assistant Attorney General

-8-
22 Ad.  Commentary on Rule 49(b)(2).



DEC14ARATION OF OPINION & QUAIIFICATIONS
CIIARIJ]S EDWARD LINCOI.N, Ill

January 18, 2023

Background and Relationship to Parties:

(1)      My name is charles Edward Lincoln, Ill.  I am over the age ofl8 and
otherwise  competent to  make  this  affidavit based  on  my education  and
experience.

(2)     I have known the plaintiffJerry oNeil for the past twenty years, and
althoughhehasnotspecificallypaidmetoproducethisaffidavit,asrequired
by Rule 26, I acknowledge and confirm that he has donated large sulns of
money  for  my  research  and  support  over  the  last  two  decades,  and  is
definitelyamongthebestfriendsandpatrons1haveeverhadinmylife.

(3)     I am qualified to write this affidavit based on my education.

(4)     I hold a B.A.  (198o, Tulane University:  College of Arts & Sciences),
M.A. (1982, Harvard University: Graduate School of Arts & Sciences), and
Ph.D. in the subject of Anthropology (199o, also GSAS).

(5)     I also received a J.D. from the law school of the university of chicago
(1992).

(6)     I served as ajudicial extem to the Honorable stephen Reinhardt in the
9th Circuit Court of Appeals in 1987-88.

(7)     I served as ajudicial law clerk to the Honorable Kenneth L. Ryskamp
in the Southern District of Florida 1991-1993.

(8)     My doctoral  research  at Harvard concerned comparative structural
and functional study of social and political hierarchies around the world.

(9)     I passed the bar exams and formerly served as a licensed attorney in
Florida (igg2-2oo2), California (1994-2oo3) and Texas (igg4-2ooo), but I
have continued active in litigation and legal advocaey my entire life since.

(io)   I   have   specifically   been   actively   involved   in   civil   richts   and
constitutional litigation for most of the past 3o years, including one case

DedarationofQfualiftcatioTisandExpertopiptoxpont.hestruetureanq.
Frmczion oJ.tJte Jntegruted bar as an rmcousti.futl.omz czuss or eeoupaft.omz        1
caste amounting to a true Th:+le Ofnobttitu."



decided by the  Supreme Court of the United States: Atwater I).  Logo
Vista (2ool) in which I was the original lead counsel.

(11)    I  whte  especially to  support  Plaintiff Jerry O'Neil's  contentions  in
flfl35-63  Of his  First Amended  Complaint  concerning  the  Structural  and
Functional Analysis and Equation of the requirements of membership in a
state bar as a pre-requisite for holding judicial office and/or the title Of an
attorney-at-law (who is also an "officer Of the court") with constitutionally
prohibited titles of nobility.

Methodology:

(12)   "Participant observation" in studied societies is a standard technique
of anthropological and ethnological research.

(13)   My years  of involvement in constitutional litigation qualifies me to
make as anthropologically valid conclusions from "participant observation"
field research into the customs, practices,  and policies of the Courts and
judicial system of the United States.

Souvereig]rfee Magique et Juridique :
The First Function of Sovereignty according to

deonges Dunezi)

(14)   Article I, §9, Clause 8, and Ardcle I, §1o, Clause 1, of the Constitution
prohibit,  but  do  not  specifically  define  or  in  any  way  qualify,  "titles  of
nobility" but state only: "No Title of Nobility shall be granted by the United
States (or state): And no Person holding any Office of Profit or Trust under
them,  shall, without the Consent of the Congress,  accept of any present,
Emolument, Office, or Title, of any kind whatever, from any ring, Prince, or
foreign State."

(15)   My doctoral dissertation included a review of the evolution of political
specializationaccordingtosocialfunction,anddevelopedinparticularalong
the   lines   of  analysis   developed  by  the   French   student   of  classical
Mediterranean  and  Indo-European  civilizations,  Geonges  Dum6zil,  who
showedtheclosestructuralandoperationalrelationshipsbetweenmagicand
religious dialogue on the one hand and "law" and judicial functions on the
other.

DedarationofQualiftcationsandExpertapipior}ont.hestnLctureanq`-innctionofthe`Iute6ratedbar_asqn:3!p_gown_titutionalctassoroccupational

caste amouri:ting to a tree "title Of nobttlty."



(16)   Priestly and Judicial roles, in ancient Israel as well as India and Rome,
were effectively class-based "castes" of society, but these roles could either
be  assigned or inherited,  and inheritance of socio-cultural roles was  not
required.
(17)   Throughout  the  ancient  states  of the  Classical  Mediterranean  and
Indo-European, judicial and priestly roles were always closely related,  as
demonstrable through a comparison of the "Judges" who served in Israel
accordingtothelawsofMoseswiththeBrahminsandFlaminesoflndiaand
Rome.

(18)   My comparative research including but not limited to my participant
observation in the legal system (1987-present) has led me to conclude that
bar membership is a social construct directly analogous to race, class, or
caste, and that discrimination based on bar membership is as inconsistent
with the equal protection provisions of the Constitution as discrimination
basedonstatusasalndianBrahmin(atanystageofvedic,Hindu,ormodem
caste society and evolution), a Hebrew Levite, or a member of the Roman
Senatorial class or caste, from whom the Roman Priesthood was primarily
derived.

(19)   For example, Julius Caesar was High Priest of Jupiter---Flamen Major
Dialis before entering into either his more famous military or political roles.

(2o)  Historically, in Europe, the Mediterranean, Near Eastern, and Indian
Civilizations, and even in other complex societies such as the Aztec, Maya, or
Natchez Indians of the New World, or the Hawaiians, Maori, or Taliitians of
Polynesia, "the Nobility' constitute a special class of individuals imbued by
ritualmembershipinaclassorcastewithspecialgovemmentalandpolitical
power to interpret, apply, construe, or implement law.

(21)    In  Europe,  the  historical  and  semiotic,  symbolic,  equivalence  and
functional  relationship  of  what  Dum6zil  called  "magical  and  religious
sovereignty" can be seen in the traditional robes won only by traditional
Roman Catholic and Anglican/Episcopal Priests with those won by Judges.

(22)  Among the early modem courts of law were the Courts of Inquisition
in continental Europe, and all judges were priests.

AMERlcAN ANTECEDENTs n. ENGIAND & FRANCE

DeelarationofQualifroationsandExpertopip}opont_hest"ctureanq.
Finctior.Of the-Inte6ratedba].asan:Tunapnstini:tionalc\assorocapational
Caste amounting to a true ":Ilo Ofnobittt\|."



(23)   In the English tradition, judges were representatives of the King, who
derivedhispowerfromGod,andtheKingultimatelybecametheheadOfthe
English Church, as well as the head of State.

(24)  Archbishop (and later Saint) Thomas a Beckett was rang Henry II's
Chancellor of the Exchequer (the highest Judge of Equity) before trading
judicial for clerical robes.

(25)   The  Three  Estates  Of the Ancien  Regime  in  France  included three
gradesofnobility:theclericsandpriesthood,the"warrior"nobility,andthe
town-dwelling landowners or foourgeois."

(26)   In England, the clerical and warrior nobility sat together in the House
of Lords,buttheHouseOfLordsincludedappointed"howl,ords-appointed
onlyforindividuallifetimesandnotheritable.

(27)   Lifetime  peerages  (i.e.  ranks  and  titles  of  nobility,  within  which"peerage" an knights, baronets, barons, earls, marquises and dukes are all
"roughly"equal,eventhoughtheymayinfactbegradedfrom1toinfinityin
order categorical according to seniority of peerage or other factors) have
alwaysexistedinEngland,theyexistedduringthereignsofQueenElizabeth
I, the Stuarts, and the Hanoverians (including King Cleorge Ill), and the UK
Life Peerages Act of 1958 simply continued but modernized this method of
enoblement.

(28)  The  House  of Lords  acted  and  operated  as  the  Supreme  Court  of
England and the United Kingdom richt up until the Judiciary Act Of 2oo5,
and included both the law lords" and the Lord Chancellor, chief judge Of
equity as mentioned above in the reference to St. 'Thomas a Becket and for
that  matter  also  St.  'rhomas  More  was  also  Lord  Chancellor before  his
martyrdom under Henry VIII.

(29)   It was this system of Noble, titled, Judges of Law and Equity (sitting as
noble,  life-tenured members of the House Of Lords) which  infomed the
FoundingFathers'understandinganddefinitionof"nobility"inArticle1,§9,
Clause 8, and Article I, §1o, Clause 1, of the Constitution.

(3o)  Thus,  inheritance  of titles is  not,  and has  never been,  an  essential
characteristic of "titles of nobility. "
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(31)   Moses  appointed  the  original  "Judges"  of Ancient  Israel  in  Sinai
withoutregardtotheirlineage(therewerecertainlyno"nobleslaves"among
the Hebrews in Egypt prior to their Exodus) and membership in the Scribal
classes  of  Biblical  society  might  be  achieved  either  by  inheritance  or
appointment,andthishybridnatureOfthescribalor"legal"professionhas
continued throughout history.

(32)   The lowest level Of nobility in Endand and the United Kingdom has
alwaysbeenthe"knighthood"---whichistraditionallynotaninheritedtitle,
butonlyawardedtoanindividualforhislife(thetitleof"Dame"isthefemale
equivalent of knighthood or foeing knighted",  despite the  incongruously
plebiansoundof"dames"andTheingdamed"toAmericanears).

EARLY YEARS OF THE AMERICAN COURTS: i8th-loth Centuries

(33)   Like titles of Nobility, the structure of American Courts was nowhere
defined or outlined in the American Constitution, but upon independence,
the colonies simply emulated the customs, practices,  and policies Of "the

rme,o£Fnecre:onu#¥j,ef£:carats;g;,rovl;tso:{jEonpe]se,:stlse:,npcuriyvljgc:bmeEcfgr=tf
chaptersofAlexisdeTocqueville's"DemocracyinAmerica."

(34)   But judges retained (and still retain, and now enhance) their social
isolation,  their  political  secrecy  and  silence,  their  robes  and  ritualized
procedures  including  elevated  seats  or  thrones  on  a  dais  as  semiotic
expressionsoftheirofficeandpoweroverall"meremortals"below.

(35)   AIl of these features, including taboos on social association and other
expressive   behavior,   correlates   the   modem   judge   with   his   ancient
antecedents  among  the  Brahmins  and  Flamines  of  the  Ancient  Indo-
European peoples from Rome to India.

(36)  Admission to the bar in the early American Republic was effectively
democratic and open to all who could read, whte, and (most importantly)
vote.

(37)   cnd all voters were, subject to certain age and residence requirements,
eligibletoserveinallpoliticaloffices,includingthejudiciary,1awschoolsnot
being common, much less required, roads to the practice of law until the
early 2oth century.
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(38)  Throughout the  19th  century,  American  Courts borrowed more and
more  of the  practice  and  procedure  of  English  Courts,  in  part  due  to
pressuresforunifomityofpracticeresultingfromintemationalcommerce
and trade.

MODEENAMERICANBENCH&BARFORMATI0N

(39)   During the early 2oth century, fomal education in law school became
common   enough   that  membership  in  the  bar  was   predicated   upon
graduationfromlawschoolandpassingastandardizedstate-widebarexam
and finally,startinginthe193os,onadmissiontoan"integratedbar."

(4o)  It was at this stage, in the 194os and Sos, that membership in the bar
effectivelybegantoacquireitshighlyritualizedstatusasaclassorewencaste
like structural and functional subset of society.

(41)Aslavyersbecamemore"educated"theyweremorealoof,andatsome
point, judges  could no  longer be  appointed  or  elected from  the  general
electorate, but only from the Bar.

(42)   On the Supreme Court Of the United States, Associate Justice James
F. Bymes, whose short tenure lasted from June 1941 to October 1942, was
thelastJusticewithoutalawdegreetobeappointed;StanleyFomanReed,
who served on the Court from 1938 to 1957, was the last sitting Justice from
such a background.

(43)   States began amending their constitutions to require bar membership
forlawyersandthatjudgescouldonlybeelectedfromthebar.

(44)  This  modem  trend  entirely  contravenes  American  Democracy  and
violates our original Republican Form of Government.

(45)   The increasing complexity of the law has grown as a correlate Of the
numberoflawyers,andtheeverexplodingandinflationofnumbersofcases,
statutes and practitioners has by a positive feedback system enhanced the
mysteriousisolationoflawyersandjudgesfromsocietyasawhole.

(46)  AIl  of  this  is  fundamentally  inconsistent  with  the  constitutional
prohibition  on  titles  of nobility in the  early  constitution,  which was the
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precursor   and   predecessor   to   the   later   constitutional   and   statutory
guarantees of equality and equal protection under the laws estabhihed try
andpursuanttothe14thAmendment.

(47)   This Court has the power and obligation, in this case, to adjudicate,
make findings, declare and adjudge the structural and functional nature Of
statebarmembershipasastructuralandfunctionalnobilityoperatingtothe
injuryOfculturalnormsOfcommunication,socialandpoliticalequality,and
evenoccupationalequalityandeligibilityforallpoliticalofficesequally.

(48)  In the early American Republic, all citizens were voters and all voters
wereequallyeligibleforofficeinallthreebranchesofgovemmentunderthe
constitution.

(49)  That was  the  founding fathers  original understanding and original
intent, and it should now be restored.

(5o)   Persons of all educational levels of achievement, and membel.s Of all
professions,areequallyeligibleforelectiontolegislativeandexecutiveoffice,
andmembersofallprofessionsandlevelsOfeducationalachievementshould
likewise  be  eligible  for  election  to judicial  office  or  for  appointment  as
"officers of the court" (i.e. "lawyers").

(51)   Otherwise,   the   American   legal   system   has   become   an   unique
occupationalcastewithdisproportionateandunequalpoliticalpower,andis
an anathema to the Democratic-Republican form of government.

T0 THE

(52)   Courts hold the responsibility to decide all. relevant questions of law,
interpret   constitutional   and   statutory  provisions,   and   detemine  the
meaningorapplicabilityofthetermsofanyageneyaction.

(53)   This includes using principles of linguistic structural and functional
analysis to interpret ambiguous constitutional or statutory provisions. The
foundational interpretive principle that courts  adhere to is the ordinary

a:::i:8'thna°tta]r£:::gnaE:e=::a:rwwhoeunid}3:en¥erefrti;nfatea#ie%fapepiTi%t¥
time of its enactment.
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(54)   There  is  no  serious  debate  about  the  foundational  intexpretive
principlethatcourtsadheretoordinarymeaning,notliteralmeaning,when
interpreting statutes. Bostock tJ. Clau Co..rlty, Georgia, 59o U.S. _,
140 S.Ct. 1731 (June 15, 2o2o).

(55)   As Justice Scalia explained, "the good textualist is not a literalist." A.
Scalia, A Matter Of Interpretation 24 (1997).

i:t6e)xp9ertaafo:r±:fteossa°prp]¥thid£:a:tiant:diaTa|er:'Ei:aebigr=:€::i:#etfv¥
from the text of the law," so that "for hard cases as well as easy ones, the
ordinarymeaning(orthe'everydaymeaning'orthe'commonsense'reading)
of the relevant statutory text is the anchor for statutory interpretation." W.
Eskridge,Interpretingljaw33,34-35(2ol6)(footnoteomitted).

(57)   Or as Professor Manning put it, proper statutory interpretation asks"howareasonableperson,conversantwiththerelevantsocialandlinguistic

h°:i:t:fa°in:;¥cuagnr:;dd:ant:tiFo£:::n;:FdsThjfiaopftperfafc£]rteoc°a¥iz:tth#

a:Ta::unaugaen:lsd::nbs:¥rcoulu:r?::i:::.tio=s±:::.#i!n¥:,`i#realATbTsg
Doctrine, 116 Harv. L. Rev. 2387, 2392-2393 (2003).

(58)   Or  as  Professor Nelson wrote:  No  "mainstream judge is  interested
solely  in  the  literal  definitions  Of  a  statute's  words."  Nelson,  What  ls
Textualism?, 91 Va. L. Rev. 347, 376 (2005).

(59)   The ordinary meaning that counts is the ordinary public meaning at
thetimeOfenactment-althoughinthiscase,thattemporalprinciplematters
littlebecausetheordinarymeaningof"discriminatebecauseofsex"wasthe
same in 1964 as it is now .... "

(6o)  The  process  is  not  rigid,  and  courts  utilize  canons  Of  statutory
inteapretationasinterpretativetoolsratherthanstrictrules.

(61)   Courts  focus  on  the  broader  social  and  political  history,  and  the
immediatestatutorycontextratherthanmerelydissectingstatutoryphrases
into their component words.
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(62)   So it should be with this Court's interpretation Of titles of nobility:
historicalrealityandtheworldoftheoriginallegislators(i.e.theFounding
Fathers)   rather   than   any   arbitrary   modem   definition   or   prejudice
concerning the words.

(63)Whenthemeaningofastatute'stermsisplain,thecourt'sjobisatan
end.Thepeopleareentitledtorelyonthelawaswhtten,withoutfearthat
courtsmightdisregarditsplaintemsbasedonextratextualconsideration.

(64)ButthatisNOTthecasewiththeTitlesOfNobilityclauses.

if3:rg¥teri::es;arTttaetip.rncs?n::ufurtti:ona:opprtovI±:onr:SaL?::ona::yiu=:eEtib#
traditional understandings and basic principles  such as  I have described
herein above.

(66)   In cases where a provision is ambiguous, courts may apply accepted
legalprinciplesindeterminingthe"better"interpretation.

(67)   In  some  cases,  courts  have  rejected  attempts  at  an  overly  narrow
interpretationthatabandonsaplainreadingofthestatuteandfocusesmore
ondissectingimmediatephrasesthanconsideringthebroaderstatute.

(68)  Any  interpretation  of  the  constitutional  prohibition  on  "titles  of
nobility which focuses only on titles which existed in England or France in
1787oronsuchaspectsofnobilityastheheritabilityOftitlesoreligibilityto
sit in a legislative body or occupy executive positions (such as the REngship
itself) would be examples Of such  an overly narrow interpretation which
wouldabandonaplainreadingoftheprovisionasreflectinganaspirationto
asocietyinwhichtheonlypeeragewas"citizenship"andnoranksOfcitizens
could be maintained or tolerated.

(69)   Membership in the bar has now become an intolerably elite peerage
within  American  society,  and  accordingly,  it  must  be  abolished  as  a
requirementforeligibilitytooccupyjudicialoffice.

(7o)Evenmore,membershipinthebarmustbeabolishedasanintolerably
elite  peerage  because  it  limits  the  ability  to  APPLY,  CONSTRUE  and
INTERPRET the law to  a  certain  occupation  class  or  caste,  even to the
exclusion Of individuals such as Jeny O'Neil who have previously ser`nd as
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LEGISIATORS and been reelected to multiple terms to MAKE laws which
they then LOSE THE ABILITY TO APPLY, CONSTRUE, OR IrmRPRFT
outside the confines Of the legislature itself.

(71)   In determining whether constitutional meanings or statutory language
mightbeambiguous,thecourtmustconsidernotonlythebaremeaningOf
the  critical  word  or  phrase  but  also  its  placement  and  purpose  in  the
statutory scheme in historical, linguistic, and original social context. Only
when the statute's terms are ambiguous or unclear does the court consider
legislativehistoryandothertoolsofstatutoryinterpretation.

(72)   American courts have, with greater and greater frequency starting in
the   early   195os,   also   expressly   allowed   and   considered   the   use   Of"deconstructionmethodologies"inthelinguisticorfunctionalintexpretation
Of statutes, such as the application Of the plain meaning rule, variations of
the statutory interpretation maxim of excluding one evidence inclusion Of
another, and the use Of analogies.

(73)   That is what I propose here.  Rodearmaz u. Czt.ri[on is an example
of a case where a team Of experts in linguistics advised and instructed the
court concerning ambiguous constitutional language.   666 F.Supp.2d 123
(2oo9).

(74)Theapplicationofsuchmethodologiesdependsonthecontextandthe
specific case, but I submit that the interpretation of the Titles Of Nobility
clause  positively  screams  out  for  such  expert  historical  and  linguistic
deconstruction.

(75)   Thus,  courts  may  employ  principles  of  linguistic  structural  and
functional analysis to interpret ambiguous provisions Of constitutional or
statutory law, the application of these principles is  always subject to the
overallstatutorycontext,theplainandordinarymeaningofthetext,andthe
traditionalunderstandingsandbasicprinciplesofstatutoryinteapretation.

(76)   State constitutions, such as those of Indiana and South Carolina, do
refer to hereditary distinctions or emoluments in the same provisions that
prohibit titles  of nobility;  by the  maxim,  "cxpressfo  ttndus  cohoto
alterius," such provisions plainly suggest that the possession of certain
traditionalEuropeanlifetitlesorhereditarydistinctionsamongpeoplearea
related,butnotintegraloressential,aspectOf"titlesOfnobility."
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(77)   Federal regulations for the naturalization process require applicants
who have held any hereditary title  or have been of any of the  orders  Of
nobilityinanyforeignstatetorenouncesuchtitleororderofnobility.

(78)   This suggests that the u.S. government recognizes the existence of both
lifetime  and inherited titles of nobility,  at least in the context of foreign
states.

(79)   In conclusion, while the U.S.  Constitution prohibits the granting Of
titles of nobility, it does not provide a specific definition of such titles or
specifywhethertheyarenecessarilyinheritedorwhethertheconceptrelates
onlytotitlesdefinedorcreatedby"oldEnglish"oranysortOfEuropeanlaw.

(8o)However,somestateconstitutionsandfederalregulationssuggestthat
both life-tenured and inherited titles or distinctions can exist,  at least in
certain contexts.

MEMBERSHlpINTHEBARAMOuNTssTRuoruRALLy
TO A PEERAGE CIASSIFICATION

INCONSISTENTWITIITHEFOURTEENTHAMENDMENT

(81)   The titles Of nobility clause is declaratory a fundamental values and
publicpolicy,standingattherockbottomOfthe"AmericanExperiment.-

(82)  Regarding  the  nature  of  "titles  of  nobility,"  the  md  Scott  u.
Sam/ord case,  6o  U.S.  393,  19  How.  393  (March 6,  1857)  discusses the
Constitution's restriction on Congress creating privileged classes within the
States,whichcouldbeinterpretedasacommentaryonthenatureofnobility
titles.

(83)  Scott I). Sam/ord does not, however, directly address whether such
titleshavenecessaryelementsotherthaninequalityofpowerandinfluenco
and access to certain rights.

(84)  The subject Of Scott tj. Sarford Of course was slavery, a heritable
conditionOfservitudewhichstandsastheextremeoppositeof"nobility."

(85)  The  American  Civil  War  brought  fully  into  focus  the  unamerican
nature of classifications which render some people greater than or lesser to
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othersinregardtotheirtenureandexerciseOfortheirexclusionfromcertaln
civilrights,includingtherightstovote,holdproperty,makecontracts,and
run for office.

JERRYO'NEILSHOULDBEAI.IjowEDT0RUNFOR
JUSTICE 0F THE SUPREME COURT 0F MONTANA

(86)  The profession Of an attorney amounts to little more than dedication
tofreedomofspeechandallotherfomsofsymbolicexpressionrelatingto
life,libertyorproperty,therighttoassembleorassociatefreelywithothers,
andtherighttopetitionforredressof grievances.

(87)   Legislators  debate  the  existence  or  desirability  Of certain richts or
duties,meaningofwordsandwritethelaw.

(88)  Fkecutive  officers  apply,  construe  and  enforce  the  law,  effectively
judginghowrightsanddutiesshouldbeprotectedorcurtaled.

(89)  The judiciary decides disputes which arise concerning the rights or
duties  created  and  worded  by  legislators  and  applied  or  construed  by
executive officers.

(9o)   Law  is  language.     Legislation  and  litigation  involve  the  use  and
application of language.

(91)   Historical custom, practice, and polity, and the historical experience of
language,liesattheessentialstructureandfunctionoflaw.

(92)   Without ever going to law school or taking any state bar exam, Jerry
O'Neil has operated as an attorney in the Blackfeet Nation for nearly 4o
years.

(93)   Jerry  O'Neil  has  been  elected  four  times  to  the  Montana  State
Legislature®othHouseandSenate),andservedonthejudiciarycommittees
ofbothlegislativehouses.

(94)ItissimplypreposteroustobaramanofJerryO'Neil'sexperienceand
staturefrompresentinghimselfasacandidatefortheelectiveofficeofjustice
of the Supreme Court of Montana.
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(95)Tobaraformerlegislatorwhohasdedicatedhislifetothelawfromthe
judiciaryrepresentstheculminatingzenithofsunealabsurdity.

(96)   I am available for oral examination concerning my qualifications and
opinionsandmyrelationshiptoandemploymentbyJerryO'Neilasrequired
byRule26OftheFederalRulesofCivilProcedureandRules7o2-7o4ofthe
Federal Rules Of Evidence at any time.

(97)   I make the above and foregoing declaration, pursuant to  28 U.S.C.
§1746,concemingmyqualificationsandopinionsinNewOrleans,Louisiana
underpenaltyOfpeljuryonthisThursdaythe18thdayofJanuary2o24.

(98)   Further affiant sayeth naught.

cEal_xpqed_-I J(ff9A
Char'les Edward 14incoln, Ill

1507 st. Ifro sitnd
New Orleans, I.ouisiana 7oll6
(504) 777-5021/(504) 777-5023
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Z42 P.3d  1282 (2010)

2010 MT 82

356 Mont.109

lnreDISSOLVINGtheCOMMISSIONONtheUNAUTHORIZEDPRACTICEOFIJNW.

No. AF 09-0068.

Supreme Court of Montana.

April 20,  2010.

OPINION AND ORDER

fl1OnFebruary4,2009,theCommissionontheUnauthorizedPracticeOfLaw(CUPL)filedaPetitlonand
MemoranduminSupportofRevisionoftheRulesontheUnauthorizedPracticeOfLaw(Petition).The

proposedrulechangeswereattachedtothePetition.OnFebruary19,2009,thisCourtissueditsOrder
submittingthePetitionandproposedrulechangesforpubliccomment.OverthepeliodduringwhthpuEL
commentwasaccepted(February19,2009throughApril20,2009),attorneys,ctherinterestedpersams.
organizations,institutions,businesses,andlocalgovemmentsfiledvoluminous,thoughtfulcommentswiththe
ClerkofthisCourt.Indeed,wecannotrecallamatteronwhichtherehasbeenmorecommentbymembersOf
thepubliconamatterbeforeus.OnJune23,2009,theCUPLfileditsresponsetothecommentsandmatters
raised therein.

fl2Subsequently,onMarch19,2010,theCUPLfileditsMotiontoVvithdrawthePetitionandMemorandumin
SupportandtoDissolvetheCommission(Motion).Tothislatterdocument,theCUPLattachedaMemorandum

OfunderstandingenteredintoonMarch19,2010,betweentheStateBarofMontanaandtheAttomey
General'sOfflceOfConsumerProtection.UnderthatMemorandumOfUnderstanding,theOfficeOfConsumer

Protectionhasagreedtoreceive,prceess,evaluate,and-inappropriatecases-assignattomeysto
addresscomplaintsofunauthorizedpracticeoflawbynon-attorneys.TheOfficeofConsumerPrctectionhas
furtheragreedtodirectcomplaintsofunauthorizedpracticeOflawbyattorneysiictlicensedinunrfemaarfe
State Bar of Montana for possible referral to the Office of Disciplinary Counsel.

fl3WeconcludethattheCUPL'sMotionshouldbegranted.However,inordertoexplainourdecisioninthis
regard,wesummarizetheevolutionofthismatterfollowingthefilingOftheCUPL'sPetition.

Background

fl4FollowingthecloseofthecommentperiodonthePetition,wecarefullystudiedanddeliberatedthe
commentsandtheCUPL'sresponse.AsaresultofthesedeliberationsandconsultationswiththeCUPL,the
State Bar Of Montana, and the Montana Attorney General, we reached several conclusions, which are
summarized here.

fl5First,weconcludethatthisCourtisnotauthorizedeitherdirectlyorthroiighaCommissiontoreguueue
"unauthorized+128:3practiceOflaw.I.ArticleVll,Section2(3)ofMontana'sConstitutionempowersthisCourtto

I /19/2024. 4:03  Ph
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"makerulesgoverningappellateprocedure,practiceandprocedureforawothercourts,admi.ssfonfothehar

andtheconducfofffsmemtiors[subjecttothelegislature'spowertodisproveruleswhichweadoptr(italics
added).PursuanttothisConstitutionalscheme,thelegislaturehashistoricallydefinedwhatconstitutestlle

practiceOflaw(§37-61-201,MCA)[1]andhaschargedtheexecutivebranchwiththedutiesOfinvestigating
and prosecuting the '.unauthorized'' practice of law (§ 37J31 -214,  MCA).

fl6Second,weconcludethatthearrayofpersonsandinstitutionsthatprovidelegalorlegally-relatedservices
tomembersOfthepublicare,literally,toonumeroustolist.Tonamebutaveryfew,bywayOfexample,these

includebankers,realtors,vehiclesalesandfinancepersons,mortgagecompanies,stockbrokers,financial

planners,insuranceagents,healthcareproviders,andacoountants.WithinthebroaddefinitionOf§37€1-201,
MCA,itmaybethatsomeoftheseprofessionsandbusinesses'.practicelaw"inonefashionoianofflerin.fu
example,fillingoutlegalforms,givingadviceabout'twhatthisorthatmeans"inaformorcontract,ineae
andretirementplanning,inobtaininginfomedconsent,inbuyingandsellingproperty,andingivingtaxadvic8.

FederalandstateadministrativeagenciesregulatemanyOftlieseprofessionsandbusinessesviarulesand
regulations;federalandstateconsumerprctectionlawsandotherstatutoryschemesmaybeimplicatedinthe
activitiesoftheseprofessionsandfields;andindividualsandnon-humanentitiesmaybeliableinactionsinlaw

andinequityfortheirconduct.Furthermore,whatconstitutesthepracticeOflaw,ncttomentionwhatpractice
isauthorkedandwhatisunauthorizedis,bynomeans,clearlydefined.Finally,wearealsomindfulOfthe

movementtowardsnationalizationandglobalizationOfthepracticeOflaw,andwiththeactiontakenbyfederal

authoritiesagainststateattemptstolocalize,monopolize,regulate,orrestricttheinterstateorintemational

provision of legal services.

fl7Third,weconcludethatthisCourthasnoConstitutionalauthorftytodefine,generally,whatcamstnutesthe
practiceOflaw,exceptwithinthecontextofacaseorcontroversyproperlybeforetliisCourt.fro~el.I
followsthatthisCourthasnoConstitutionalauthorftytodefinethe"unauthorizedpracticeOflav,.agai"excepl
withinthecontextofacaseorcontroversyproperlybeforethisCourt.And,finally,itfoltowsthatwehaveiiio

Constitutionalauthority,exceptwithinthecontextofacaseorcontroversypropertybeforethisCourt,to

sanction or remedy the "unauthorized practise of law."

fl8Fourth,weconcludethatourproperroleinmattersinvolvingthepracticeoflawortheunauthorized

practiceoflawistoexercisetheauthoritygrantedtousunderMontana'sConstitution.Wewiwhearand
determinecasesandcontroversiesproperlybeforetheCourtandwewincontinuetoexerciseourexclusive,
originaljurisdictiontosuperviseaMothercourtsOfMontanaandtheadmissionto,andconductofmember§of,

thebar,pursuanttoArticleVll,Section2(1),(2),and(3)ofMontana'sConstitution.Inthisregard.weconclude

alsotliatitisappropriatethatweadoptrulesfortheregulationOfthepracticeOflawinMontanabyMontana

attomeysinadditiontothosealreadyadopted,andwewilldosobysubsequentorder.

fl9Fifthandfinally,basedupontheforegoing,weconcludethattheCUPL'sinstantMotioniswewfakenand
shouldbegranted.Insodoing,weacknowledgetheexcellent,andoflenfrustrating,workOftheCUPLoverthe

years,andwethankCUPLccrohairsCarolBronsonandJohnConnorandallotherswhohaveservedonthe
CUPLfortheirservicetothisCourtandtothepeopleofMontana.WealsocommendtheStateBarOfMontana

andtheAttorneyGeneralfortheirworktowardestablishingabetterwayofhandlingcomplaintsof

unauthorized practice of law.

fl 10 Therefore, good cause having been shown,

fl11lTISORDEREDthattheCUPL'sMotionisGRANTED.TheCUPLisdissolved+i2SfeffectiveApril20,

1 ;1 9;2024.  4:03  pry



N RE DISSOLVING COMN ON UNAUTH. PRAC. LAW, 242 P. 3...              https://scholar.google.com/scholar_case?case=1549un319134Zwj...

2010, and its Petition is dismissed as mcot. This Court's February 15, 2000 order adopting rules for the CUPL

is vacated and all rules for the CUPL are repealed.

fl 12  lT IS FURTHER ORDERED that the Clerk of this Court give notice of this Opinion and Order to the co-
chairs Of the CuPL, to the Attorney General, and to tlle Executive Director Of the State Bar Of Montana with the
request that notice of this Opinion and Order be published in the next available issue Of the fronfana [awrty.

fl 13 lT IS FURTHER ORDERED that this Opinion and Order be published on this Court's website.

/s/ MIKE MCGRATH Chief Justice /s/ JAMES C.  NELSON /s/ PATRICIA 0.  COTTER /st MICHAEL E. WHEAT

/s/ W. WILLIAM  LEAPHART /s/ BRIAN MORRIS /s/ JIM  RICE Justices

[|] The legislature has also enacted other laurs5 under "e 37, Ctl. 61, MCA, which are not at issue here

Save trees -read court opinions online on Google Scholar.
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